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ANGUS, STONEHOUSE & CO. LTD. 3839 
TORONTO, ONTARIO 


--- Upon commencing at 10:00 a.m. 

LYNN JOHNSTONE, Resumed 

THE COMMISSIONER: Yes, Mr. Labow, 
are you - oh, I am sorry, Mr. Shanahan, yes. 

HRY PERCIVAn? are Swaneci ae: fo 
hear from Miss Kitely in relation to the matter that 
she promised yesterday. 

THE COMMISSIONER: I think she said 
today, I don't think you said this morning, did you 
say this morning? 

MS. KITELY: i-don”t think IT said 
which part of the day, sir. Might I suggest that we 
finish with Mrs. Johnstone and then we will deal 
With ie. 

THE COMMISSIONER: 205, (a2. Laone . 
CROSS-EXAMINATION BY MR. SHANAHAN: 

Oe Mrs. Johnstone, my name is 
Shanahan and I act on behalf of the Lombardo ane 
the Dawson families. To sum up your evidence there, 
I don't really think that you were on shift.as I 
understand it Mr. Lamek took you through the sheets 
there setting out the schedules and I don't think 
you dealt with any of those babies or were on the 
ward that night? 


A. No, I don't believe so. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3840 
TORONTO, ONTARIO : (Shanahan) 


O. I will be short then. There 
is just a few aspects that I wanted to ask you about. 
First of all we have heard evidence with respect to 
some of the aspects of Mrs. Trayner and her behaviour 
during this time period. I know you gave an assess- 
ment the other day of Nurse Nelles and Nurse Trayner 
as nurses. Had you heard, I will give you some of 
the comments we have heard and see whether you have. 
One of the aspects Mrs. Costello said was that she 
had noticed an open fussing and she thought that 
Mrs. Trayner perhaps sought attention. I think 
Nurse Bertha Bell mentioned that there had been 
continual talking about the deaths and a continual 
rehashing of the deaths. I think Nurse Bertha Bell 
and Nurse Costello, perhaps especially Nurse Costello, 
felt that there was a certain dominating aspect of 
her personality, and Nurse Bell thought perhaps 
she intruded if you like for want of a better word 
too much on the resuscitationSon 4B as opposed to 4A. 
Had any of this come back to you? 

A. I was aware that she was 
domineering and liked to step in and take charge of 
the situation. Her conversation a great deal of the 
time centred around the number of deaths, that they 


were happening, and why it was always happening to 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3841 
TORONTO, ONTARIO (Shanahan) 


1 
2 
them, and needing reassurance that they did everything 
% that they could. 
4 QO. It seems to me that most were 
5 covered then, the fussing, the attention, hashing out 
6 of the deaths and the domineering you had heard 
7 about that? 
8 A. Yes. 
O- Have you any direct observations 
: yourself in fairness to Mrs. Trayner? 
19 AS I think that the Manojlovich 
11 arrest == 
12 Ox. I am having a little trouble 
13 hearing you, I am sorry. 
14 A. Tam sorry. I-think the 
15 Manojilovich arrest, -~ 
Q. Yes. 
16 
A. -- she sort of stepped in and 


took charge. Now I think part of that was due to 


the fact that the nurse that was looking after 


Michelle, it was the first arrest that she had been 
involved in and she was not sure just what -- 

THE COMMISSIONER: I'm sure, was 
Manojlovich, I'm having the same trouble you are 
with the name, but Manojlovich I think it is, was 


she in Ward 4B? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3842 


TORONTO, ONTARIO (Shanahan) 
1 
Z 
: THE WITNESS: 4B, yes. 
THE COMMISSIONER: So Mrs. Trayner 
; was not the team leader? 
: THE WITNESS: No. 
6 MR. SHANAHAN: Q. So I take it 
7 by Manojlovich you actually even saw these traits 
8 yourself directly? 
9. A. Yes. 
10 Os Had you dealt with Phyllis 
Trayner before the set-up, and I'm sure some of 
: these answers you have given, had you dealt with 
i Phyllis Trayner before the set-up of 4A and 4B? 
13 A. I can remember the one situation 
14 on SA and this was when she was first being oriented 
15 to charge duties. 
16 | QO. Yes. 
7 Ais And there was an arrest and 
it was her first arrest that she herself had been 
= involved and she was very nervous and that is under- 
19 
standable. 
20 Ou What I am saying is, it seemed 
21 to me, it struck me in your evidence and other 
22 nurses' evidence that in fact these aspects of her 
23 nursing care and personality really seemed to come 
24 to the fore at one and the same time as this epidemic 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone , CLr.eX. 3843 
TORONTO, ONTARIO (Shanahan) 


period we are talking about. People who knew her 
before don't seem to have either an independent 
recollection, nor in their notes have we seen any 
examples of this type of behaviour. You dealt with 
her before 4A and 4B, did you see that seeking of 
attention, domineering -- 

| A. Yes. <iidon‘*t think «so s\)The 
one instance that I have just told you about, it was 
just that she was insecure, not knowing exactly what 
her responsibilities were, and it was the first arrest 
really that she had been involved in on the ward. 

Oo. Moving on then, you say that 
you were away for a rash of deaths I believe very 
early in our time period, and when you did come back 
there was that conversation with Mrs. Coulson, am I 
right? You feel it was in the fall as you have 
tried best to place it. 

A. Pethink so..: 

a You had been off for the deaths 
and Mrs. Coulson came and spoke to you. I put to you 
that at that time she had herself perceived not only 
just the number of deaths, but she had perceived 
many of the other aspects that in fact we have seen 
here, insofar as she was not approaching with you 


just with, isn't it terrible and unlucky about Wards 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone cr.ex. 384 4 
TORONTO, ONTARIO u 
(Shanahan) 


4A/4B. The very fact that she had put together some 
concept, or some belief, or suspicion with respect to 
the possible deliberate side of this, indicated to 
you and was common ground with her,as you spoke to 
her, thatin fact she was perceiving the nighttime 
nature of these arrests; the fact that they were 

all on similar Ward 4A or 4B; and the fact that one 
nursing team was dominating. 

A. I think you will have to ask 
Mrs. Coulson to answer to that. 

OQ. You said as well in your 
evidence, ma'am, that you felt, or you had heard, 
Or it had been conveyed to you that other people, 

I took it that it was nurses... 

A. Yes. 

OO. -..-in the Hospital as well 
were commenting on this rash of deaths? 

A. Yes. 

oe Again was that contemporaneous 
with Mrs. Coulson's remarks to you, or have I got 
the time sequence out of whack? Do you know when 
you started to understand that other people were 
noticing what was going on on 4A and 4B at night? 

A. It was after I had come back 


from a vacation and there were a few more arrests, 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3845 
TORONTO, ONTARIO ( Shanahan ) 


and nurses on different wards would ask how the 
child - whether the child had survived or not. They 
would ask if the same team was involved, no one, 
other. than the nurse I mentioned yesterday,actually 
used Phyllis' name, they would just say is the same 
team involved. 


OQ. My question was, can you place 


'the timing, would it have been around the time you 


spoke to Mrs. Coulson? We know that the following 
months,in the ¢ally tne wdeathsatapered soffictoysome 
extent and started to rise again. I'm just saying 
that to assist you in trying to locate when other 
nurses were conveying to you, or asking you, or 
enquiring of you about whether it was the same team 
that was involved. 

A. I think that after any arrest 
when people were aware of the increase, people would 
just ask if the same team was involved. I can't give 
you the exact month. 

0. I suggest to you, ma'am, that 
the Hospital is used, there are many other wards giving 
care to many other different types of illnesses. I 
suggest to you that then, what surprises me, and to 
you it is surprising, that other nurses in other 


areas of the Hospital were starting to appreciate 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3846 
TORONTO, ONTARIO 
(Shanahan) 


here the increasing number in deaths in a ward that 
wasn't even theirs.- They were even starting to 
perceive that this one team was really dominating 
in terms of the number of the arrests, and they were 
conveying that to you. 

A. i think everyone in the 


Hospital was aware. 


Or Ls tnat ea gnt 2 

A. Yes. 

THE COMMISSIONER: I am sorry, was 
aware of what? 

THE WITNESS: Of the increase in 


the number of deaths and they were wondering if the 
same team was on at the time. 

MR. SHANAHAN: Q. And they were 
not only aware of the increasing number of deaths, 
but what would follow from that when they would hear 
about an arrest and the sadness of the arrest leading 
to a child's death, that in fact the very next 
question hard on the heels of that was, and it is 
the same team that was on for the deaths? 

A. I did have people ask me that 
question, yes. 

c. Finally I suggest to you that 


as it increased, and as that question was continually 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3847 
TORONTO. ONTARIO ( Shanahan) 


answered ,that indeed it was the same team, I suggest 
to“you a: certain*cynicism,, if you. .ike, or a 

certain even air of suspicion was conveyed to you 

by other nurses, they did not accept that one team 
could be there just coincidentally. 

A. I don't think there was 
suspicion there, I think it was more in sympathy 
with what the nurses were going through. 

ag You said that the arrest 
pattern you said to Mr. Lamek, pattern, I am sorry, 
the number or the frequency had been one a month, do 
you recall giving that evidence? 

A. Yes, but I said yesterday that 
I thought it was<a bit “hgh: 

Qe Iam sorry. 

A. And I said yesterday,when I 
was asked the question again,if I thought that was 
a bit high, I answered that I thought it was a bit 
high. 

O« Well then; those ‘that you experi-— 
enced and those that-when you came back from holidays 
and were told six or seven around the July/August 
period, they really must have been, without the 
assistance of any graphs or statistics from the 


Hospital, they must have been just an appalling amount 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3848 


TORONTO, ONTARIO 


(Shanahan) 
of numbers to you? 
A. I was upset when I heard it, 
yes. 
QO. Ang that ES, around: they tall: 


as this thing continues and we go through to December 
and January, it must really have been apparent to 
everyone concerned that something was terribly out 

of whack here? 

A. I am sure that everyone was. 

OF Yau went to the doctors with 
your complaints and received what must have been 
comforting advice to you, and that was they all had 
definite heart complications? 

A. iets cignt. 

o. And it was satisfying to be 
able to think that the cause of death was anatomical? 

A. Yes. 

Qs But you did indicate that you 
started to reattend the ward itself, and as I gathered 
you went back to the ward even more than your normal 
course of duties, that you used to go back hares oe 
four times to the ward during the night yourself, is 
cnateright: 

A. Yes, I did start going to the 


ward more often. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3849 


TORONTO, ONTARIO (sltanahian) 
1 
2 
(OF, And you would go back there 
: with the view I suppose surveying, looking around 
and generally monitoring and taking things in? 
5 Np Yes. 
6 Or And I suggest, ma'am, that as 
ee) you look back now at that time period and your 
2 reattendance on the ward, because (a) you must have 
p perceived a problem; (b) you must have wanted to 
have some input in overlooking the problem. I suggest 

to you that you had come to the conclusion in your 
Li own mind that in fact the origin of this problem was 
12 really manmade. 
13 Ao No, i'm sorry, I didn't come 
14 to that conclusion. 
15 Gre And that by your attendance > 
16 there,if it was just. a Littie bit of carelessness: or 

laxnesS on a night shift, or if it was full blown 
= negligence, or if it was even some deliberate 
i aspect to it, you felt as a supervisor if you got 
19 back there and made your presence felt more that you 
20 coullid detect the source of the problem and in fact 
21 come to some sort of solution? 
ae 
23 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3850 
TORONTO, ONTARIO (Shanahan) 
A. I felt that I wanted to be sure 


that the children were all right and I needed to see 
them. 

Q. Well, that is precisely what I 
was getting at. You wanted to be sure the children 
were all right, it was a terrible number of deaths, 
out of all proportion to anything you had experienced 
and I am suggesting to you that when you analyzed 
your upped attendance on the ward it was because you 
felt that perhaps this problem, be it carelessness, 


be it just what-have-you or be it even something that 


Might be,as Mrs. Coulson suggested, deliberate, that 


you as a night supervisor reattending and showing 
the law three or four times during the night might 
in fact curb this problem? 

A. I guess I hoped it would prevent 
or help prevent any further arrests. 

Q. Really, your suggestion later 
that in fact perhaps it was a terrible streak of bad 
luck when you bear in mind your attendance really on 
the ward wasn't going to do anything about their 
Luckiness,or slack jof-it, hwas (Lt? 

A. No, but if I was there I would 


feel more comfortable. 


Q. I see. And once again, ma'am, 


nls ay r ay 


7 g 
‘ 


se peiie Gud. ch ehewn et ‘aie ae oe a % oem 


le 
' 
7 
} a aoe, i. 
| \ eee-cd Rabeen d pas stints +e iad esi. co ied ads hs 
1 , pe " u : B 
; : lee : 1 


hi ‘ | q a sme , | 


, i 
| . 
t tériw vlsefboie eb dads. Disw ‘) ° - 
; 1¢ 
: aes ul 
. ‘ : . 
Aeon in sn ys eo of bodaev yOY 96 Bebdaep Saw 
| Pe, a, re 
7 I 
AD Pie: > “wel ela tat 5 a28wW @L ,3aeey Doe syew 
it 
, y { ro. , 
. is nth abled sits sabe 2 
heonsiteqhe hei woy wu ium od solttegarq Tia io 200 
a “A : n ‘+a mera m3 xe Y § f f & 
viene cov Mexiw fect woy Ge PalSeeerea oe fis A 
, i 
goY earsoed euw Ad qs Wey i 
{ 
— ‘ ? 
‘ ae 7 Fe } a. i J : Nd it ihe us 


teil patdehioe neve Ti od vo voYrevet-J4nw 2euC St T 


tal 


(aFetadiieh fesespova corlvol .siM en od gipto 


. ‘Ey 
i {| @ | 
; 


“ool bas pabSmesysex aceiviegue tripin & es voy 


a sels Pesizob 2emis *102 so aoxd? wel osrid 


, Di : a. ee ee 
wal a : al : 7) : 
| had io fasta sidbise & sew te base jet & avs 
. 


10 YItbox sonteone +45 “way Bin ab 78s bay: 
rieds yeods pnitiyaet of of gilop’ +!aasw.b 


iu scot Tou 
C3i euw! 22 to von loi6 nevi 
. 
_ 


aaw i 22 oud. -,.au A 


: ae a 
oes eget 


ANGUS, STONEHOUSE & CO. LTD. Johnsteon, cr.ex. 3O52E 
TORONTO, ONTARIO (Shanahan) 


1 

2 when finally you resort to the time period you 

3 suggested where you are watching the clock, that in 

4 fact really isn't that a certain hopelessness there 

5 that you are trying to hope or pray yourself through 

P the three to five period because you have come to no 
real solution to this problem? 

i A. I was hoping that everyone 

8 including the children could make it through that 

9| period of time without anything happening. 

10 0. Ma'am, with respect to your 

11 relationship with the nurses, would I be right in 

12 saying that as you move up from RNA to regular nurse 

13 to a team leader and then a head nurse, such as Mrs. 
Costello and Mrs. Radojewski, then as your position, 

se your position was the next in terms of seniority? 

“ | A. I guess so. 

16 Q. AMAErightentis it fair to say 

17 to you that you were then perceived by the nursing 

18 staff to be, shall we say, a part of management, which 

19 you weren't really part of, I'm sure you went around 

ah in a nursing uniform and there is no doubt you have 
had nursing experience, but in the position and the 

a rank that you then held that you were perceived by 

is them to be part of the management end along with 

23 Mrs. Sword, Mrs. Geiger and that type of thing? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3852 


TORONTO, ONTARIO (Shanahan) 
A. Yes: 
Q. All right. You say you weren't 


invited to the meeting at Liz Radojewski's house but 
you had heard of other meetings that were not 
necessarily on the Hospital grounds? 

A. Yes. 

0. Were you invited to those 
meetings that were off the Hospital grounds? 

A. As I said yesterday, I can 
remember going to a Christmas party and another get- 
together, but it was just a get-together, it was 
nothing really related to any specific incident. 

Q. All right. But when there was 
ward business though and ward problems as between the 
nurses, I would suggest to you that in fact you 
weren't invited? 

A. Thateseright: 

Q. And when you weren't invited 
then to Liz Radojewski's place and when you know now 
you weren't, that doesn't come to you as any affront 
or any surprise? 

A. No, it doesn't. 

0. All right. When the nurses did 
return and you had the functions that you have 


described to us, the watching you had to do with 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3853 
TORONTO, ONTARIO (Shanahan) 


respect to digoxin and the role you had to play there 
in the few days before Susan Nelles was charged, 
could I suggest to you then, did you perceive at all 
any hostility from that group of nurses there as you 
fulfilled that function of overseeing them and the 
digoxin? 2 

A. They were upset because no one 
had given them a reason why this was being done and 
they couldn't understand why now this was being done 
when they had been able to give the digoxin by 
double checking without it being locked up before. I 
think that they just weren't satisfied with the 
answers that they were given and they felt they 
weren't being trusted. 

0. Trusted, all right. And the 
objectaofethat upset if you like or that hostility or 
anger or frustration or however you want to term it, 
was in fact Hospital and the Hospital Administration 
was it not then? 

A. Gouldiyoulrepeatethat; Limesorry. 

0. The object of that upset, the 
object of that frustration or whatever you want to 
say was in fact then not the police, it didn't seem 
to be the police were really known to be on the 


scene by most nurses, the object of the frustration 
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TORONTO, ONTARIO (Shanahan) 


then was Hospital Administration, who they didn't 


think trusted them and wasn't coming clean with them? 


A. I guess you could say that. 

0. Eau SOrry? 

A. I guess you could say that. 

0. All right. Two things came up 


ANGUS, STONEHOUSE @cO.LTO. Johnstone, cr.ex. 3854 
during the time period I think with Sago ee aes 
possible solution. You suggested to Liz Radojewski 
about perhaps psychiatric help? 

A. Yes. 

0. All right. That wasn't followed 
up on, was it, for the,»reasons that you stated? 

A. No. 

Q. Allaright.. Did you,ever hear 
of a second aspect and, that is, the breaking up of 
the teams? 

A. Yes. 

Q. All. xyight, «lewouldusugqgest.to 
you that the making of the teams when in fact it was 
done either at the Ward 5 level or the Ward 4A/4B 
level was really an administrative function, that you 
would look at a roster of nurses, you would look at 
your needs and then from the basis of experience you 
would pick a team leader and you would form up a 


team? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 30.55 


TORONTO, ONTARIO (Shanahan) 
A. Yes; you“would try to balance 
the team. 
Q. All right. And I would suggest 


to you that the breaking up of that team, I am mindful 
that one shouldn't be callous about people's feelings 
and that, but I would suggest to you that the breaking 
up of that team again would really simply have been 


an administrative decision, somebody taking the bull 


by the horns at some point in time during the sequence 
of deaths and simply coming to a decision that as 
hard as it might be the team should be realigned? 

A. Yes. 

0. All right. Finally, when you 
do get your own suspicions, as I think it was, it 
was around the Miller death as I read the transcript 
yesterday that you indicated that you came for the 


first time to perhaps entertain that digoxin, that 


an overdose of digoxin, perhaps a deliberate overdose 


of digoxin could have been the cause of that baby's 


death? 
A. No; "I+ didn?t. 
0. Your didn *t? 
A. No. 
Q. What did you realize? 
A. I knew that the coroner had been 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3856 
TORONTO, ONTARIO (Shanahan) 


involved with Kevin Pacsai's death. 

Q. ALE ragnt. 

A. Andeatcrthat point 1° did™not know, 
other than the fact that he had an elevated dig. 


level, I didn't know what the level was. 


0. That was Pacsai? 

A. Yes". 

Q. ALLorigGne. 

A. And I really did not think that 


somebody was deliberately giving children digoxin. 

0. ATT right.” But" in fairness at 
Miller I'm sure that I heard you say there was some | 
realization at the Miller baby's death that it was 
perhaps an overdose of digoxin, let’s leave out 
deliberate for the time being. 

A. I didn't know she had an elevated 
dig. level. 

Q. All right. Was it some time 
around the Miller death that you came to some suspicion 
in your own mind that in fact digoxin might have 
played a role. Where was it, was it Miller or Cook, 
I'm just trying to remember? 

A. I was just going to say it was 
on the Saturday evening that the Cook baby died during 


the night because the digoxin was being locked up. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. eeieny, 


TORONTO, ONTARIO (Shanahan) 
Q. Yes. 
A. That I figured that that must 


be what they were looking for in all these baby 
deaths but no one suggested that to me, it was just 
something I thought of myself. 

0. Ae magnt this 1sewhat I ‘m 
getting at. You had Pacsai and you heard about the 
coroner being involved and maybe a high digoxin 
reading but you didn't know how high? 

A. Yes. 

Q. You ieee there for the Miller 
death and you had seen and heard about the amount of 
blood that had been taken by Dr. Fowler for testing 
and Phyllis Trayner had expressed to you her concern 
as to what it was taken for? 

A. When he took that amount of 


blood from Cook? 


0. Yes. 
A. Yes, she did ask me why, yes. 
Q. All right. You had your own 


suspicions. When did you hear about Estrella, was it 
not around this time period that you were aware that 
Estrella had had high readings shortly before her 
death? 


A. I knew in January the night that 
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ANGUS -BTONENOUSEISICOULTO. Johnstone, cr.ex. 3858 
TORONTO, ONTARIO (Shanahan) 


She died that she had had an elevated dig. level a 
few days before that because her digoxin was on hold. 
Q. All right. What I'm suggesting 
to you then is that end period then, did you thread 
together not only that cluster that was happening 
and the whole mention of dig. in the air here, your 


own knowledge of Estrella and then those comments 


from Mrs. Coulson that you had for reasons of your 
own rejected way back there in the fall, did you ever 
thread the line through there right back to 
the start of what we are now calling the epidemic 
period, right back to the time that Mrs. Coulson was 
talking about and in any way perceive that whole 


thread through there? 


A. No. 

0. You didn't? 

A. No. 

0. Of course, if you didn't. the 


police when they came in to investigate obviously in 
speaking to you and others and certainly when they 
would speak to you, you couldn't convey to them 
because you hadn't perceived any common factors in 
all of these deaths? 

A. No. 

MR. SHANAHAN: Thank you, ma'am, thank 
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ANGUS, STONEHOUSE &.CO. LTD. Johnstone, cr.ex. 3859 
TORONTO, ONTARIO (Olah) 


THE COMMISSIONER: Thank you, Mr. 
Shanahan. Mr. Tobias? 

MR. TOBIAS: Mr. Commissioner, Mr. Olah 
is going to precede the cross-examination. 


THE COMMISSIONER: All right. 


CROSS-EXAMINATION BY MR. OLAH: 


0. Good morning, I act on behalf of 
Janet Brownless, Registered Nursing Assistant. 
Two days ago when you were testifying 


I think at one point you indicated that Janet Brownless 


initially was a bit nervous. Do you remember saying 
that? 

A. Yes. 

0. And I take it that was in the 


early days when she came on to the ward, that is, when 
she started in the fall of 1980? 

A. Yes. 

Q. And I take it that the problem 
there was that she had no previous cardiology 
experience? 

A. Not th&@t I was aware of, no. 

Q. And as she became more experienced 
She became more confident and came to carry out her 
duties competently? 


A. Yes, she did. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3860 
TORONTO, ONTARIO (Olah) 


Q. Now, the other area I want to 
cover with you, Ms. Johnstone, is this. The long 
night that Justin Cook died would have been the 
evening of the 22nd; 21st and the morning of the 22nd? 

A. Yes. 

0. I understand you arrived on the 
Ward 4A initially at about 12:30? 

A. Yes. 

Q. | And that's'’when you carried out 
this tour with Mrs. Trayner? 

A. That “s right. 

Q. And the two of you would visit 
each child and comment on the status of the child? 


A. Thats right. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 3861 
TORONTO, ONTARIO cr 4 ex re (Olah) 


Oo. One of the children that you 
visited, and in fact probably the first one because 
418 is so close to the station, would have been 


Justin Cook? 


TNE Thats .cignt.. 
Ce And I take it that because 
Justin Cook was on the tour end list -- am I correct 


in that understanding? 

A. Yes. 

0. -- you were particularly 
concerned about his condition and status? 

ne Yes, I was. 

Q. And that is why you spent 
some time, the three of you (that would have been 
Mrs. Trayner, Miss Nelles and yourself) discussing 
Justin Cook’s condition? ; 

A. That 1s r1gnt. 

Q. And I think af one point you 
Said you spent some five or ten minutes talking 
with Miss Nelles and Mrs. Trayner by Justin Cook's 
bedside? 

A. Yes. 

O. And it was at that time that 
you noticed that Miss Nelles was sitting by Justin 
Cook's bed facing the child? 


A. Yes. 
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ANGUS, STONEHOUSE & CO. LTD. 38 
TORONTO, ONTARIO Johnstone 62 
ervex. (Olah) 


1 
2 Qo. You of course knew that 
3 constant nursing care was being given to Justin 
4 Cook? 
5 As Yes 
6 O% And that was being performed 
when you were there at 12:30? 
: A. Yes, it was. 
: Q. When you returned at about 
9 three o'clock in the morning you met Miss Nelles, 
10 and you were surprised, I take it, to find her there 
i1 because you knew Justin Cook was on constant nursing 
12 care? 
13 A. I wasn't surprised to find 
her there. I mean she could be taking a break any 

: time during the night. 
- QO Well, that is why you 
16 enquired whether there was someone nerforming constant 
ij nursing care on Justin Cook? 
18 A. Hat yis Tight, 
19 Q. And that is when you were 
30 told that Mrs. Trayner was doing it? 

A. Yes. 
Z1 

Oo: And in fact subsequently 
= you saw Miss Nelles leave and Mrs. Trayner come back? 
23 A. ThateLs"right: 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 3863 
TORONTO. ONTARIO 
Grex, (Olah) 


1 
C3 2 Q'3 So that as far as you knew 
3 that evening, at all times Justin Cook was being | 
4 given constant nursing care? | 
: a. Yes. 
a OL And that is your best know- 
ledge today, that throughout that evening, the 
f evening and the morning preceding his death, he 
: was on constant nursing care at all times? 
9 A. As far as I am aware, yes. 
10 Or Now something that puzzled 
11 me throughout these proceedings is this, and per- 
12 haps you could help me: first of all nurses and | 
ie Registered Nursing Assistants who are on 4, let's | 
take Ward 4A, the members.of the team would receive 
6 report apart from the members of 4B? 
| A. That Pusenight. 
| 16 e. And so they would not have 
17 knowledge of the cardiac condition of babies on 4B? 
i eee 
| 19 @. In fact they would not know 
6 which babies were seriously or terminally ill? 
| A. They would not have heard the 
= report so they wouldn't have heard it through the 
| = report. 
| 23 Q% Ableright. evOhicoursegthe 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Johnstone 3864 
cr.ex. (Olah) 


team leader, as we have already heard, knew the 
status certainly of every child on her side of the 
floor: 4A? 

A. Thaty. Sarat. 

O% And we know that from informal 
discussions with the leader on 4B she would also 
know the critically ill children on the 4B side? 

A. Thatw1s Tage. 

Oe And of course any nurse who 
happened to be transferred from 4A to 4B for a night 
or so would know which child was ill or terminally 
ill of which child was not terminally i11? 

A. Yes, she would have heard that 
during the report. 

On So, for instance, presumably 
someone working with Kevin Pacsai, a 4B nurse - or a 
4A nurse who was over working on the 4B side - would 
know, and working with Kevin Pacsai, would know that 
Kevin Pacsai had a normal heart? 

A. They would have had to have 
gone through the chart and read the records and the 
notes that had been transferred with the child and 
what the admission examination showed. 

Gs So, for instance, my client 
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ANGUS. STONEHOUSE & CO. LTD. 3865 
TORONTO, ONTARIO Johnstone 


Creex., (Olan) 


client who was working or caring. for Jordan Hines 


the evening preceding his death would certainly have 


{ 
| 
} 


known that Jordan Hines had a normal heart? 


A. If she had gone through the 
chart, yes. 

Oly If she had gone through the 
chart. And similarly eee Miss Nelles would 
probably also have known about the normality of 


Pacsai's heart also because she was caring for 


Pacsai? 

A. It would be -- 

Or If she had gone through the 
chart? 

A. Yes. 


MR. OLAH: I see. Thank you. Those | 
are all my questions. 
THE COMMISSIONER: Yes. All right. 


Thank you. 


Mr. Tobias? 

MR. TOBIAS: I was just explaining to 
Mr. Lamek about how blind I am and why I have to 
work from here. 
CROSS-EXAMINATION BY MR. TOBIAS: 

Ces Miss Johnstone, my name is 


Warren Tobias, and I act for the family of Jordan 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 


TORONTO, ONTARIO 


cr.ex. (Tobias) 


Hines. 
I understand from the evidence that 
you gave Mr. Lamek the other day you weren't on duty 


the night Jordan Hines passed away. 


A. No, I wasn't. 

Q. That would have been March 8th 
of 1981? 

A. That is’ fights 

Q. AL raght. I take it then 


you really would have very little to tell me about 
the events surrounding his arrest or the terminal 
events leading up to his arrest? 

A. No. 

‘QOS All right. Do you recall 
having heard anything upon your return to the ward 
following his arrest about any concern expressed 
over the onset of terminal events or the deteriora- 


tion “of the “child? 


A. No > Perveanletrecall. 
ee And I believe you also told 
us - correct me if I am wrong - you really aren't 


familiar with the meeting that would have taken 
place about March llth amongst the 4B nurses where 
his death was specifically discussed and some con- 


cerns were expressed. You weren't at that meeting? 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Johnstone 
cr.ex. (Tobias) 


A. NGpaptawasnits 
Q. And you haven't reviewed the 


| 
notes of that meeting and the communications about an 
A. No, I haven't. | 

Q. Ali~right, fine. 
As well, I would take it that you had 


no direct involvement with the Hines child in 


terms of having reviewed his chart or being aware 


of, has4clinical .condition2 

A. No. 

Q. Okay. Fine. 

You indicated to Mr. Lamek the other 
day and he was discussing with you your reaction when 
Miss Ross told you on the evening of March 2lst, 
Saturday, when you attended for your shift and when 
you were advised that there had been an order made 


for the digoxin to be locked up, Mr. Lamek was asking 


you about your reaction to that, do you recall, and 
what thoughts were going through your mind at that 
time? 

A. I can't recall what I said. 

QO. No, but I am saying you recall 


generally that discussion? 


Q. Okay. What I am interested 
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TORONTO, ONTARIO 


Cr .ex. (Tobias) 


in is this: you made a comment that I noted and it 
is somewhat interesting. 

And this appears, Mr. Commissioner, 
at Volume 103, page 3375. 

Miss Kitely? 

There is a general discussion, Mr. 
Commissioner and Miss Johnstone, on page 3374 just 
regarding basically what Miss Ross had indicated to 
you and what your thinking was, and then Mr. Lamek 


asked you at line 21 on page 3374: 


a When you say that you thought 
for the first time that digoxin might 
be involved, do you remember that you 
considered that an overdose of digoxin 


might be causing the deaths? Is that 


what you meant or did you mean some- 
thing else, I need to know?" 


And your answer was: 


"A. Oh, I guess I felt, since they 
were investigating the drug that some- 


body must be giving them the digoxin." 


Now at that time you have already 


indicated you weren't aware of any police investiga- 


tion on the 21st. In fact “the police “hadnt even 


started their investigation; is that correct? 


#2 ban Heston Tt Jane SSO ‘B fib wr Te ic 


cqnssmebsin? w¥otwalite & t ‘ 
rmkotsearieiod . 0 .aaeeqgeer eine fun 
SAvfE gee (OL omeloy +4 . 


tv isain ante 


¢j 
- r ” ae r 
3) +2 £ S10 
4 "ym Fy 
A | . ‘ + ft ‘ ue xt eS ee I i} 
t y ” t - 
| & itu t j c) eR & & : I 


- tipaods OY Sect KA ost 

rt 
| 0 dagin nixon Eb geste athks veut : O% 
i 


a y i - 7 a ; 
MOY. dens Tedmomes voy Gk .Hevic Y 
if 


(6 
o 
he 
if 
o 


. ii: seb Gaabeeve ie Serio be 


Be 


ay et Katinas sat prleauss od. tAdjin 


‘ ened ‘Rot ey ‘bth 49 onsen voy Saiiw 
| “Gyarw Oo bean © Sele nats 


SPAW NeWatS thoy oh 


wads gona ,dfer tf saoep z 4no A" . tah 


-oqo dono puzh oat gahtayitecwns osey a 
{ 
= | 
a sil ate meds walvao vd daum vio f 
7 ie , ry 
-_ 7 ; : Te 
; ehbeeris svall Poy tis FEn2' Of wor ae. | 
7 a “4 - 
7 9 


shite vie Lo saewe 2) eta voy by saoneiot i 


ats oO aces 


—=DT> «=e OU rE ee 


co 


24 


Za 


3869 


ANGUS, STONEHOUSE & CO. LTD. Johnstone 
TORONTO. ONTARIO . 
crsex: (Tobias) 


A. I don't know when they 
started their investigation. 

ORs Okay. Fine. And you weren't 
aware until some time subsequently the next week | 
that they were even involved? | 

A. Thatevs Light. | 

Q. ADPGra ghee. 

I am interested in knowing who it was 


that you thought was investigating the drug and what 


you meant by the term "investigating"? 

Ae Just what I had been told, 
that they were going to lock up the dig. and reissue 
it’ as*a>controluca arug, 

Q. But in fact you agree with 
me that is basically all you were told by Mrs. Ross? 

A. Yess 

0. You indicated to Mr. Lamek 
that you couldn't recall any specific conversation 


with Mrs. Ross ahout dig. levels? 


Ae No. 

ag You had no specific recol- 
lection about that? 

A. Tecan ty nos 

o> So basically your state of 


mind at that point in time was just that you had 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


been told that the digoxin was to be locked up and 
reissued in the morning? 

A. Yes. 

Q. And that was really the first 
time you had heard about digoxin becoming a control- 
led drug? 

A. That wisericnt. | 

On. I can imagine that that would 


be an unusual event, but why would you use the 


word "investigating"? 

Were you at that time, on Saturday, 
March 21st, when you first came on duty and when 
you first had been told that the dig. had been locked | 
up, was it in your mind at that moment that the 
Hospital authorities were investigating any link 
between the rash of unexplained deaths and digoxin? 
Is that what you meant the other day when you used 


the phrase "investigating"? 


A. Yes, I think so, because I 
had been told that Dr. Carver had issued this order, 
that they were looking into the digoxin, but with 
relation to any specific babies, no. 

ar So it was at that moment in 
time that you put together a link between the deaths 


and the administration of digoxin, and that is why 


suut® ode. vl ee sicwi taal sas bari i, 
-pwrnes a piiimoosd eiedeth tueds frned Bad soy emis 
Spuxb Se f 


witht £h Fant A 
Sieue. sane Secs saipanml mao f . mS 


ait wel now fivow ydw dod nev dedeum, as os 


¢“ontsavitesval” brow 

Di chaikatalll semis cect 26 poy s2e8 
saw, lige qoob He amg semi? voy cerw ,tels tonsM 
rot naa BAA .p2b ody Jens fico toad bed Jeet? voy 
i 208 pat, Sadmen ets de, boi cemy ai 41 aaw . qh 
‘ —_ Yaa piipaucsaavnt gs PAitisodice Let tason 
bee -% 66% bs ied afsess hedthelquenn 26. Aena edie neavsed 
att pepe ee fads eT 
| *  patoepiitesvas" eeeaia ety 

1 ella io Atti Task “A 
~sebio oid beveet Bei tov78d. x dita bios ‘feed -bex 
Atte god \tixopib eft otek paldool esew vege sade 


Ly -0n -\aeided otiinede Vine OF soitetex 


S 


* Fut Prana 4edt 26 eewrst oe ro) 


edd tabs é tess 3+ sug soy seis sinks 
re: awe siete 


efi 2 


24 


25 


STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO Johnstone 6 38 7 i 
cr.ex. (Tobias) 


you used the word "investigating" when you answered 
Mr. Lamek's question? Do I have that correctly? 


A. TeGuesSe cnet is: Lront. 


OF ALll*Yagnt; Tine’ 

Now you also indicated the other day 
that you couldn't recall when you had first heard 
that the Coroner might be involved in the death of 


Kevin Pacsai, and you then indicated that you had 


learned of elevated digoxin levels on Pacsai from 


Susan Nelles. 


Ae Yes. 

0. Do you recall that evidence? 

A. Yes. 
Q. And in general terms I think 


you told us, and Miss Kitely will correct me if I am 
paraphrasing you correctly, that was on the Friday 
night after you returned to work? 


Ae She had told me she had been 


called by her head nurse. 


QO. Right. And she was concerned 
about that? 

A. Yes. 

Q. All“rignht.. .And 12s that per= 


haps the first time that you might have heard in that 


conversation with Susan Nelles that there was a 
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TORONTO, ONTARIO A 
crn,ex.; (Tobias) 


C12 < Coroner's eee eee underway? -In other words 

3 what I am asking you is does that conversation with 
4 Susan Nelles help refresh your memory at all with 
respect to when you first learned of the involvement 


of the Coroner regarding the Pacsai death? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. . 3873 


TORONTO, ONTARIO 


(Tobias) 
A. I think so, yes. 
ene Do you have any specific 


recollection today of anything that Ms. Nelles could 
have said to you at that time regarding the involve- 
ment of the coroner? 

A. She said that Liz had called 
her at her home, her parents' home in Belleville, and 
she had told her that the coroner was involved with 
the Pacsai death and asked her about the digoxin 
that she -- 

Ons So that in that conversation 
the subject of the coroner's investigation did crop 
up? 

A. _o¥es. 

0. Now, do you have any recollectio 
of having heard anything about the coroner's involve- 
ment prior to that? 

A. No. 

Ou So then we can safely assume 
that is the first time that you learned of the 
coroner's involvement in the Pacsai death I take it? 

A. I. guess..so,,. yes. 

OF Now, I am slightly confused 
by something that you said to Mr. Lamek the other 


day regarding the exact timing of that conversation, 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3874 
TORONTO, ONTARIO (Tob ias ) 


i 
2 
and I would just like to spend a moment on it, and 
$ perhaps you can help me. I believe the WIN sheets 
4 indicate that you were off the 12th and the 13th, 
5 do I have that correctly? My Meeedicerion from 
6 examiningothistis thateyoulwere|oftf fromusei5 asm: 
7 on the 12th, which was a Thursday morning, to 11:00 
3 p.m. on the 14th, which would have been a Saturday 
evening. 
9 
MS. KITELY: My friend is referring 
” to this as the WIN sheets, you won't find -- 
11 MR. TOBIAS: You are quite right, 
12 Miss Kitely, it is the duty roster is what I was 
13 referring to which is 335 I believe, Exhibit 335. 
14 THE COMMISSIONER: I¢m sorry,-did 
15 you say they are not the WIN sheets? 
MR. TOBIAS: They are not the WIN 
‘ sheets, they are the duty rosters and it would be 
Mi Exhibit 351 chances ‘are if you listen to me regarding the 
18 exhibits, Mr. Commissioner, and theirnumbers you will 
19 get thoroughly’ confused before the end of the day. 
20 THE COMMISSIONER: Aldi rightan+: The 
71 WIN sheets are the Wards Information Nursing Statistics 
2 are they? 
MR. TOBIAS: Yes, and they will 
- tell us what nurses are on duty, but it was Exhibit 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3875 
TORONTO, ONTARIO (Tobias) 


1 
2 

351 which was the duty roster that would tell us 
3 what evening the night supervisors were On. 
2 THE COMMISSIONER: Yes, ali Tignt. 
5 MRS LOBIAS: 7. "NOW, Lt £ am 
6 looking! correct fy at uxhipirt Sow co the March 1981 
7 entries, it would appear that you were’ Off the 12th 
: and the =[3th’, “and on for the 14th, do I have that 

correctly? 
\ A. id S se aOtits. 
= ar Now, you indicated in your 
il evidence, and this is, Mr. Commissioner, at Volume 
12 103, page 3462, do you have that in front of you, 
13 Mrs. Johnstone? 
14 ae Yes. Wait a second, I have 
a2 my schedule here. What was it that -- 

MS i 1 les What page was it, 

16 

Mr. Tobias? 
7 MR. TOBIAS: Page 3462 starting at 
18 line 15: 
19 ce Did you learn later that Pacsai 
20 at the time of his death apparently 
1 had an elevated digoxin serum level? 
92 A. Yes. 

OF When did you learn that? 

A. It’ was’ on the Friday night atiter 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3876 
TORONTO, ONTARIO (Tobias) 


1 
2 
~ "TIT returned to work, Susan had expressed 

y to me that she was annoyed that her 
4 head nurse had called her at home and 
S) questioned her about the digoxin that 
6 she had given to the child.” 
9 And then over on page 3463, line 10, 
8 the question was: 

Oe And that was on the Friday 
‘ evening when you:got back? 
i ae © taink 26." 
11 Now my problem, Mrs. Johnstone, was 
12 this, either it couldn't have been the Friday 
13 evening because you were off Friday the 13th, or 
14 it was the following Friday the 20th. Now, does 
15 that help you at all in having looked at Exhibit 35l, 

when would that conversation have taken place on 

ee the Saturday evening the 14th, or on the following 
4 Friday which was the 20th? 
18 A. I think it would have been the 
19 firstinight I had seen her, which would make it the 
20 Saturday night. 

Oo. Which you think would be 

Saturday? 
A. Yes. 


On So you do have a clear 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone BN IEP SE 3877 
TORONTO, ONTARIO (Tobias) 


1 
2 : 

recollection in any event that that conversation, 
3 regardless of whether it was a Friday or a Saturday, 
4 that conversation took place when you returned to 
5 work after having had a couple of days off following 
6 the Pacsai death I take it? 
7 A. Yes. 

OF. Do I have that correctly? 
8 A. Yes. 
9 
oP L am sorry, you will have to 

10 speak up. 
i1 A. Yes. 
12 Oe I would like to discuss with 
13 you just for a moment the evidence that you gave 
14 regarding your discovery on the night that Cook 

died regarding the syringe of Inderal that had been 
i taped to the foot of the bed. 
8 THE COMMISSIONER: I don't want to = 
17 Saturday would be the 13th, a8 thae, not. right, 
18 MR. TOBIAS: No, Saturday would 
19 be the 14th I believe, Mr.Commissioner. 
20 THE COMMISSIONER: Miss Nelles was 
11 not on either of those nights? 
os MR. SHINEHOFT: Mr. Commissioner, 

I was going to ask that question too, and I have 
a here a calendar for 1981 which I am quite prepared 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone PE Nee 3878 
TORONTO, ONTARIO (Tobias) 


“al 
2 
to,-£ile,with. vou: 
: THE COMMISSIONER: We have it here, 
we have got it right here on the WIN sheets. 
5 MR. SHINEHOFT: I have a calendar 
6 that shows the entire year of 1981 and the 14th of 
7 March it would appear would be a Saturday as opposed 
8 toOsa Enidays | 
9 | THE COMMISSIONER: You are quite right, 
the 14th, the 14th is the Saturday, but whether it 
ad was the 13th or the 14th or the 15th, Miss Nelles 
A does not appear to have been on duty. 
V2 MR. TOBIAS: Have you examined the 
13 WIN sheets, sir, for both 4A and B? 
14 THE COMMISSIONER: No, you are quite 
15 right, I have just done 4A. 
16 MR. TOBIAS: she is off = I am 
referring to Exhibit:.335,«4A,;eshe is -offathe 13th, 
14th,and,iL5th. 
a8 THE COMMISSIONER: ~ I don't see her 
19 name on the 4B one, it may be on the back, we have 
20 all sorts of things on the back. 
MR. TOBIAS: Yes. 
THE COMMISSIONER: Did we not get 


them with the backs on somewhere? 


MR. TOBIAS: We did in fact and they 


a nto wd Byte al 309 =e = 
détcehes a cved x) eHHORTR Jechiel 

SS oc ee 
Tacnedaal sais ie wad bivow s99098 Bluww 2: doven 
no Yehrst « of 
“es re igh. sda , 


.-eY | pees “av 
WaMOTeRzMMOD SHT 


vA 


ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3879 


TORONTO. ONTARIO 


(Tobias) 


were marked as Exhibit 334A. 

THE COMMISSIONER: a7 On, & really 
want to go into this at length, but was Miss Nelles 
on aqme maybe you can tell me, Mr. Brown. 

MR. BROWN: At the risk of giving 
evidence for my client I think the evidence will be 
that she was not. 

THE COMMISSIONER: It certainly 


looks that way on the face of it. So before we 


leave that it is unlikely it would be the 13th, 14th 


Or 15th. 

MR. TOBIAS: Q. Perhaps I should 
explore it a little bit further. Obviously then, 
Mrs. Johnstone, because Miss Nelles was not on that 
weekend we know that the conversation could not have 
taken place with her. 

THE COMMISSIONER: Couldn't have 
taken place at? 

MR. TOBIAS: At the Hospitad Cor 
Sick Children, that was the next thing I was about 


tO say. 


14 I take it this was a conversation 


that took place on the ward not by telephone? 
A. THnaGesy ea cdit. 


Os And not outside the Hospital? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3880 


TORONTO, ONTARIO 


(Tobias) 
1 
2 
A. that “ser bali. 

2 Q. So we can certainly agree then 
: that both of you had to be there? 
) A. That: ismrxight 
6 O% For the conversation to have 
7 taken place? 
8 A. That's right. 
9 G. I think I am safe there. Now, 

getting back to your immediate recollection that it 
was the Friday, could it have been indeed the 
iu following Friday which would have made it the 20th 
12 that you had that discussion, because on the 20th -- 
13 A. That is a Saturday. 
14 Q. The 20th would be a Friday. 
15 Ad. Im Sorry 
16 Gg. The 20th we know you were on 
i: duty, and I am looking to see whether Miss Nelles 

was on duty on the 20th. Yes, Miss Nelles in fact 
8 was on the long night nursing shift on Friday the 
be 20th of March, and you were on as well. Now, is 
20 it likely that perhaps that is what you meant, that 
21 the conversation indeed took place about a week later? 
22 A. It could have, yes. 
23 Q. Ons or around March, 20th? 

A. Yes. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3881 
TORONTO. ONTARIO (Tobias) 


OF Are you sure, and I think this 
is the important thing, can you be sure in your mind 
that the conversation that you have referred us to 
at least took place some time during that week between 
the 14th when you returned after a couple of days off 
and the 20th, are you sure in your own mind of that? 

A. T*°am*sure it was°a Friday night 
when she told me. 

8 ¥ if you*don"t mind my asking, 
just out of curiosity, how can you be so sure 
with respect to the day of the week? 

A. Pirst Of all 1 was. Off on the 
Wednesday and Thursday, so I wouldn't have seen her, 
and if she was working the Friday, Saturday and 
Sunday, she would have worked Monday and Tuesday. 

Sy And that is why you are quite 
sure it would have been a Friday? 

A. Thac’s right, yes. 

or. So then your best recollection 
at this point, because both of you were on on the 
20th, is that it would have been on or around March 
2HCn Looe. 7 

A. Yes. 

MR. TOBIAS: Mr. Commissioner, do 


you want me to pursue that point any further? 
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STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3882 


TORONTO, ONTARIO (Tobias ) 
THE COMMISSIONER: NOs HO? 
MR. TOBIAS: Tedzdan't, think so, 


THE COMMISSIONER: I didn't necessarily 
want you to pursue it at all. 

MR. TOBIAS: | I was getting into 
trouble, I was actually going to break into a jig 
when you said no. I'm sorry, Mrs. Johnstone. 

@.% If we can move on then to the 
question of the incident regarding the syringe of 
Inderal taped to the foot of Justin Cook's bed. You 
indicated the other day, and this appears at Volume 
103, page 3391 -- 

A. Lem sorry , 933-2 

Q. Sogn and it actually starts, 
the exchange starts at 3390, Mrs. Johnstone, about 
Line. ZLe 

"Ore Did you inspect the vial and 
the syringe? 

A. I asked them what it was and 

they told me it was Inderal and I 

loosened the tape and had a look at the 

vial myself to see if in fact that is 
what it was, and it did say Inderal." 

Now, I take it that first of all the 


fact that a loaded syringe is taped to the foot of 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3883 
TORONTO. ONTARIO (Tobias ) 


the bed in and of itself is an unusual event and 
would cause you some concern? 
A. Yes. 
Ox Do I also have it correct that 
that in effect is a breach of One practice and 
policy, I mean that is not something that is encouraged 


or supposed to be done, is it? 


A. NOP "LE VS not. 

Os And you were upset about that? 
A. Yes. 

OF Now, in the ordinary circum- 


stances when you came across ‘a&:: situation such as 
that, would you indeed yourself bother to inspect 


the vial ordinarily? 


Ars Yes. 
@r. Why is that? 
A. Just so that I myself can be 


sure what is there is there. 
Os But I take it that the thing 
in and of itself that is upsetting, and that is some- 
“what improper, is the fact that there is a drug that is 
iike-tdr aki put in a syringe and taped to the bed, 
that- int itselfras* wrong. 
A. That’ Ws poor nursing practice, 


yes. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3884 


TORONTO. ONTARIO 


(Tobias) 
O.. And that is something that you 
would not encourage? 
A. That's: right. 
OF Now the question of then 


satisfying yourself as to what drug is in it goes 
beyond that, because regardless of what is in it 


it is just a wrong procedure? 


A. inat’s correct . 

Q.. Do you agree with me? 

A. That si right; 

O% I am interested in Peraien ieee 


you said that they advised you, and the other day 
Miss Cecchetto asked you who you meant by "they" and 
you indicated Nurse Trayner and Nurse Nelles? 

A. that's gaight. 

OF You indicated, and these are 
the words that I .have some trouble with: 

"They told me it was Inderal and I 

loosened the tape and I had a look 

at the vial myself to see if in fact 

that was what was in it." 
To me that connotes somehow you had some doubts about 
whether they were telling you the truth, do I have 


that correctly ,Mor @mifioverstatings itz 


A. I think you are overstating it. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3885 


TORONTO, ONTARIO 


(Tobias) 

1 
2 

Oo: All right. Thencan you help me 
3 out, why was it at that particular time that you used 
4 the phrase: 
5 "That you inspected it yourself to see 
6 Lf that in Lact 1s what was ineit.. 
7 Is there a possibility that maybe 
i they had lied to you, that there was something other 

than Inderal in it? 
4 MR. BROWN: Mr. Commissioner, I have 
10 two objections. First of all, I don't see how this 
11 line of questioning is relevant to the interests that 
2 Mr. Tobias represents. He is here representing the 
13 parents of Baby Hines and I don't see what business 
14 he has asking questions about Cook. .It has gone on 
i. before, but if he is going to call into questioning 
the competence of my client in respect of the care 

ic that she gave to other children I really don't think 
i that falls within the terms of his standing at this 
18 Commission.* That is left to other counsel, there 
19 are certainly other counsel here who have a more 
20 general interest. 
1 Secondly, with respect to the suggestion 
oe that there was something improper as to the taping -- 

THE COMMISSIONER: Lt think -i¢7was 
3 the orders of a doctor, was it not? 
24 
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ANGUS, STONEHOUSE & CO. LTD. JONNStCONG, CLvex. 3886 


TORONTO, ONTARIO (Tobias) 
1 
Z 
MR. BROWN: Yes. 
; THE COMMISSIONER: I have no trouble 
4 with that at all. I wonder there is something about 
3 it though, Mr. Tobias, what has this got £o do with 
6 Jordan Hines? 
7 MR. TOBIAS: Well, it has something 
8 to do, I suggest to you, sir, with respect to the 
cause of death of all of the babies. Jordan Hines 
‘ being one of the babies. If I were to go on a 
5 tirade and spend an hour or two on Cook I could see 
11 the objection. Certainly I don't think you.can put 
12 Hines into an airtight category and say only ask 
13 questions about him._ 
14 . THE COMMISSIONER: I never suggested 
15 that you do that, but ZI. do want you to concentrate on 
Hines. 
16 
MR. TOBIAS: On, -L Wall, Ll agree. 
gs THE COMMISSIONER: Not on Justin 
= Cook. 1 don t really think, 1 am now pre~judging 
19 the matter, I don't really think that Miss Johnstone 
20 ever suggested for a moment that they were Tana 
71 What she was concerned about was whether in fact 
22 there was Inderal, whether they had accepted the 
93 fact that this was Inderal without investigating 
carefully. Now, if I have misstated what your position 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3887 
TORONTO, ONTARIO (Tobias ) 


i 
4 

is, please say so, but that I thought was what was 
? your concern, was it really Inderal or was it some- 
4 thing else and therefore you went to look. 
5 THE WITNESS: That's right. 
6 MR. TOBIAS: With respect, sir, 
7 the only thing that I would like to pursue, the 
P question really was why look at all, what difference 

| whether it was Inderal or not? 

. THE COMMISSIONER: Because they had 
iY not drawn it up themselves, they had not drawn it up 
11 and therefore she said they shouldn't be accepting 
12 the fact that it was Inderal, that somebody should 
13 be looking at it and she went further than that and 
14 she went and got some more Inderal. But apparenlty 
15 that Inderal may or may not have been used in the 

resuscitation. 
16 

MR. TOBIAS: Q.With respect to your 

Y evidence regarding the Cook arrest, you gave evidence 
18 the other day regarding Mrs. Trayner's reaction to 
19 the amount of blood drawn from the baby, and I believe 
20 you told us that you knew that blood had been drawn 
1 during the arrest because it is always done. 
oe 
23 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. . 3888 
TORONTO. ONTARIO (Tobias) 


Now, do I understand from that chee 
it is ordinary in all arrests to take blood samples? 

A. Yes. 

Q. And that was both in the pre- 
epidemic period and in the epidemic period? 

A. At any arrest anywhere in the 
Hospital. 

a All right. Can you help me out 
as to why that is the Hospital policy, why is that 
automatically done? 

A. I can't say that there is a 
written policy in the Hospital. It is done to check 
the child's blood gases, his oxygen exchange, electro- 
lytes because they: all change in an arrest situation. 

0. ‘So that it would be usual in 
each arrest situation to draw blood samples? 

A. Yes. 

0. And I take it that those blood 
samples are then sent down to the lab for testing? 

A. That's right. 

0. And for specific testing for 
specific things? 

A. Thatdst rights 

Q. And it would be the doctor in 


charge of the resuscitation effort who would order 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3889 


TORONTO. ONTARIO (Tobias) 
1 
2 what tests were to be run on the blood sample? 
3 A. That tsenights 
4 0. Okay, fine. Now, with respect 
5 to the reaction of Nurse Trayner in particular when 
you came back up to the ward after the arrest and 

: death of Justin Cook, and I believe you said that was 
f about 6:30 a.m., do I have that correctly? > 
*| A. Yes. 
9 0. You were coming back up to see 
10 the reaction of the nurses and how they were doing? 
11 A. And to see how the other 
12 children on the ward were, if there were any changes 
18 since the last time I had been there. 

0. Okay, fine. Now, with respect 
iS to what you told us the other day about Phyllis in 
15 particular being quite insistent on wanting to know 
16 the reason why so much blood had been drawn and the 
17 fact that she was agitated, what was your reaction to 
18 her reaction, were you at all surprised by that? 
19 A. No, I was more surprised by the 
i questions she was asking me. 

Q. ALL rights», Can wou tell us why 
2 that is, why did those questions surprise you 
particulariv. 
23 A. Why did - I'm sorry, why did what? 
24 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3890 


TORONTO. ONTARIO _ (Tobias) 
1 

2 0. Well, you said you were more 

3 Surprised by the questions that she was asking you, 

4 the information that she wanted and I asked you why 

5 you were surprised? 

; A. I was surprised because she 

: didn't ask - at that point I didn't know that she 

‘ had asked the doctors, that if she wanted to know 

8 why they had taken the blood then she should have 

9 | asked and I was also surprised at the amount of blood 
10 that they had taken. 
11 Q. All right. And you only knew 
2 that amount because of the information she had given | 

you? 
13 
A. Because she had told me. 
Q. But was there any surprise on 
15 your part with the fact that she would be asking those 
16 questions at all? 
17 A. Any surprise on her part? 
18 Q. No, on your part, Miss Johnstone? 
19 A. On my part. 
Q. Were you at all surprised that 

i she even raised the subject with you? 
2s A. WellSoLD don"t’ thank Zt is: an 
a2 unusual question, that it is related to the fact that 
23 the blood was drawn after the child had died. 
24 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3891 
TORONTO. ONTARIO (Tobias) 


0. Did any other nurse that evening 
or subsequently mention that to you? 

A, I think when I got up to the 
nurses' station Susan and Bertha asked me but I 
couldn't be 100 per cent sure. 

Q. You can't be 100 per cent sure 
but your recollection is that they also asked you 
why so much blood had been drawn? 

A. They asked me why they had taken 
more blood after the child had died. 

Q. Okay, fine. Anyone else other 
than Susan Nelles and Bertha Bell? 

A. Not that I can recall. 

Q. Okay. And other than the Cook 
arrest - well, 1 take it that the amount taken in the 
Cook situation was quite unusual? 

A. Yes. 

Q. You can't recall any other 
situation can you where that much blood would have 
been taken? 

A. No. 

Q. Okay, fine. You have given 
evidence here and other people have also given 
evidence here regarding what has been described as 


Nurse Trayner's preoccupation with the arrests and 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, (CNS A (SP.GA 3892 
her elevated concern over the arrests. Did you take 
it at that time, and I ask you your state of mind at 
that time that her questions regarding the amount of 


blood taken from Cook were really just an outgrowth 


and part and parcel really of that preoccupation she | 
had, or were they something more, did they go beyond 
that? 

A. I don't know what you mean go 
beyond that? 

0. Well, okay, given her reaction 
to the entire rash of deaths and to the number of 
deaths, would you have expected her to question you 


particularly with respect to what was done with Cook 


after the arrest? 
A. I think if that had happened 
on any child anywhere in the Hospital any nurse would 
have asked me that same question. 
0. All right, and this is because 
it was so highly unusual? 
A. Yes. 
0. Okay. Now, the evidence that 
you gave here on the topic of Nurse Trayner's reaction 
to the arrests generally appears at page 3481 of the 


transcript, Volume 103. It starts actually on page 


3480 at about line 22. You were saying, and I quote: 
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ANGUS. STONEHOUSE & CO. LTD. Johnstone, cr.ex. 
TORONTO. ONTARIO (Tobias ) 3893 


"I wondered how she was coping with 
all of the arrests that were happening 
because it seemed to be the centre 
of her conversation all the time at 
work and if I saw her away from work." 
And then later on down the page at 

line 16 you say in answer to this question: 

"0 I'm sorry, you said that she 
talked a lot about the arrests? 

ot) Oe ee 

"0. Both in and out of the Hospital, 
to you at least? 

"A Yes. She was concerned that 
there were so many arrests, that they 
were always happening on her team and 
was there anything that they were 
doing wrong. 

"She seemed to need constant 
reassurance; she needed to talk about 
12.4) 1) thestime. i -am not sure 1f that 
was her way of getting reassurance, 
like wanting the attention because one 
time that we met for lunch Mrs. Scott 
was with us also and it seemed that 


like Phyllis would bring the subject 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3894 
TORONTO. ONTARIO (Tobias) 


"up of all the arrests and everything 
and if you tried to get her off topic 
you couldegettner,off ofsatPyust »for 


a few minutes and then she would bring 


it back to be the centre of conversation 


again." 

Now, obviously you agree with the 
evidence of the other witnesses from those statements 
that she did have somewhat of a preoccupation with 
the entire subject? 


A. Yes. 


Q. But your language was particularly 


strong. ~1I*m juse wondering, it appears to me that at 
that period of time Phyllis was almost obsessed with 

this question. Would you agree with that or disagree 
with that terminology? 


A. Well, I found it unusual that 


she had that need to be talking about it all the time. 


Q. All right,. but would you go vas 
far as I would? I have characterized it as an 
obsession and that has a meaning and it may be an 
unfair characterization, I would like your view as 
to whether that's a fair or unfair characterization? 
--- long pause 


THE COMMISSIONER: Maybe we can just 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3895 
TORONTO. ONTARIO (Tobias) 


leave what her evidence was and we can draw our own 
CONCIUS TONS Lrom 2c. 

MR. TOBLAS:, “Well, at this point, 
although we have had a long pause, it is almost a 
simple yes or no and I am not sure anything critical 
turns on it, I agree with that. I am just as content 
to move on if you don't want her eanneaes it or more 
so if you're not really interested in the answer. 

THE COMMISSIONER: Well, I won't say 
I'm not interested in the answer but I think she has 
in effect given an answer, I don't require an answer 
to the question. 

MR. TOBIAS: Q All right. We agree 
that the other nurses certainly didn't seem to be 
preoccupied with it to nearly the same degree? 

A. No. We would sit and talk about 
an arrest after the arrest had happened and that 
would end it but it was just that Phyllis had this 
need to be talking about it all the time, she would 
bring it up in any conversation. | 

0. All right. How long would you 
say this preoccupation lasted? How long did it go on 
for? Do you recall when she stopped having to talk 


about it all the time? 


A. ‘Well, I don't know when she 
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ANGUS. STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3896 


TORONTO. ONTARIO (Tobias) 
1 
2 stopped having to talk about it personally, I can 
3 tell you when I stopped talking to her about it. 
4 0. Okay. When was that? 
5 A. Before the preliminary hearing. 
P THE COMMISSIONER: I think it was in 
January I think was the evidence. 
: THE WITNESS: Yes. 
8 MRe TOBIAS: + .QeeNow, until, the, time 
9 of the preliminary hearing you did from time to time 
10 discuss this topic with Mrs. Trayner? 
11 A. You mean in the Hospital or out 
12 of the Hospital or both? 
13 0. Or both; both is really what I 
am referring to. 
14 
A. Yes, I did try to reassure her 
15) that they had done everything that they could and 
16 thatthe doctorss,had.told them, that.--=- 
17 0. I don't want you to give your 
18 impression of conversations she might have had with 
19 other people that you had heard about but with respect 
te to her conversations directly with you, was this need 
for reassurance expressed as a personal thing, was it 
zt personal reassurance for her and in her capacity as 
22 team leader that she was seeking or was the 
23 preoccupation expressed more along the lines of, was 
24 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3897 
TORONTO, ONTARIO (Tobi as ) 


her team doing everything they could? Was it a need 


to be reassured for the whole team? 


A. Yes; and herself, yes. 

0. As opposed to centering on the 
personal role? 

A. Yes. 

0. Okay, fine. 


THE COMMISSIONER: We've had two 
answers and I'm not sure you were listening to part 
of what that answer was because you said was it a 
need to be reassured for the team and tne witness 
answered yes and for herself, and you went on to say 
as opposed to herself. 

MR. TOBIAS: All right. Well, let me 
clear thnat-up, 

Q. Was it a need in your view to 
be reassured with respect to the entire team or was it 
more need for personal reassurance? 

A. I think it was a need for the 
team and herself. 

0. So, what you are saying is, it 
was really both? 

A. Yes. 

Q. All right, | fine. Now .yol, also 


said the other day that Phyllis would from time to 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, (Ong PY Ep.< 3898 
TORONTO, ONTARIO (Tobias) 


time make comments upon the police investigation. I 
believe that you said that --- 
THE COMMISSIONER: Just a moment, just 


a moment. Yes, Miss Forster? 


MS. FORSTER: Excuse me, Mr. Commissioner, 


I haven't stood?Tup untilonow but for the life of®me ‘I 
can't see how Mrs. Trayner's reaction to the number 
of deaths on the ward relates to the cause of death 
of Jordan Hines? 

Secondly, I really don't see that any 
question, any statements she made with respect to 
the police investigation is at all relevant. 

THE COMMISSIONER: It is hardly within 
your frame of reference, is it? 

MR. TOBIAS: Well, it may indeed be, 
Mr. Commissioner. I mean, I don't want to get into 
a long-winded: discussion about what we mean by how 
and by what means because I think it is obvious to 
you what my concern is. I mean, certain of the 
positions that I have taken regarding what I think 
by what means means indicates why I might be interested 
in the role that various people play with respect to 
this child and how he might have come to his death. 

THE COMMISSIONER: What is your 


question with regard to the police, what is it? She 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 
TORONTO, ONTARIO (Tobias) 3 899 


was concerned about the police investigation? 
MR. TOBIAS: Yes. 
THE COMMISSIONER: This was obviously 
some period after the arrest of Susan Nelles, is it? 
MR. * TOBIAS: ** Yes. 
THE COMMISSIONER: And it is before the 


preliminary? 


MR. TOBIAS: Yes; I*agree. But what’ 1 
am concerned about, Mr. Commissioner, is this. If 
there is anything that this witness can tell fg about 
that reaction, even though it took place in time long 
after the death occurred and after the arrest of 
Nelles, but if there is anything that she said that 
might tell us what her state of mind was prior to 
that then I think it is relevant as to how the baby 
came to his death and I think I ought to be allowed 
to'go Inte ft 


THE COMMISSIONER: Well, all right, I 


will allow the question. I will allow the question 
anyway- Put the question before I can rule on it, I 
will have to hear the question. eer 
MReTOStAS se all caigne, fines 
0. I believe that you said in your 


evidence in chief that there was a certain pre- 


occupation also with respect to the police investigation 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3900 
TORONTO. ONTARIO (Tobi: as ) 


THE COMMISSIONER: Where was that said, 
what page? 

MR. TOBIAS: «3502 of Volume 103. 

About line 8, Mr. Commissioner: 

"... She would make comments about 
the police investigation ... ". 

And then yesterday I believe the 
witness indicated to Mr. Percival that that in itself 
waS a preoccupation. | 

THE COMMISSIONER: All right, you are 
asking what her comments were with respect to the 
police investigation. This was prior obviously to 
January of 1981? 

MRy TOBIAS: “Yes: 

THE COMMISSIONER: Yes, all Fzgnt. 

MR. TOBIAS: The precise question, if 
Pca juste pie tO you. 

THE COMMISSIONER: Do you remember 
what the comments were with respect to the police 
investigation? 

MR. TOBIAS: Well, in fairness, that 
is not precisely the question, Mr. Commissioner. 

THE “COMMISSIONER: "No; all right. 


MR. TOBIAS: The question was going to 


be: 
Q You indicated to Mr. Percival 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3901 
TORONTO. ONTARIO Ube) 2 ias ) 


that, yes, her attention to the police investigation 
in itself was sort of a preoccupation. In what way 


did she show that preoccupation? 


A She needed to talk about it. 
Q All right, what did she say 
about 1t2 

MS. FORSTER: Mr. Commissioner, again, 
I submit that the police investigation is no concern 
of Mr. Tobias. He is here with respect to Phase l 
and the cause of death. 

THE COMMISSIONER: No, he is linking 
it to the cause of death. This is the trouble with 
dividing these two issues, anybody can get away with 
anything by saying it is, it has something to do with 
it, it has a little perhaps remotely something to 
do with the cause of death, it might have. So, 
there you are. 

I mean, obviously, to take an extreme 
example which doesn't exist in this case, but if 
someone were to flee from the scene immediately after 
the occasion, that is a recognized principle in law, 
nee you can take that into consideration. 

So, what she said I can't rule it out 


until I hear what she said but probably what she said 
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is not going to be much value but I can't see that 
now, that's the problem, that's the problem with this 
Inquiry, I have to hear it. However, I will allow 
the question. The question was, what did she say? 

MR. TOBIAS: Yes, what did she say 
about the police investigation? 

A. She just talked about the 
number of times, meaning several times that they had 
questioned her and that they had asked her to take 
a lie detector test. When she started getting into 
those things I felt what went on between her and the 
police was her business and not mine and therefore I 
didn't want to talk to her about it any more and 
that's why I stopped seeing her. 

Q. Al’ vignt., “fb take it that her 
questions regarding the police investigation were, 
rather than questions, were statements to you about 
what the police had asked her? 

A. Yes. 

Q. They weren't I take it questions 
about what the police had asked other people or what 
the police were doing or what information you might 


have? 
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Q. And was this something that 
was discussed numerous times prior to your finally 


deciding you just didn't want to talk about it | 


any more? 
a It had been discussed a 
couple of times. 
Q. All-right. Did she say 
anything to you about her reaction to being asked 


to take a lie detector test? 


MS. FORSTER: Oh, I must object. 

THE COMMISSIONER: Well, I think I am 
going to rule that one out because I think anybody 
has a right to have any reaction they want to have 
to a lie detector test. If anybody proposed one to 
me, I would resent it. 

MR. TOBIAS: Well ,~ethat: isetine;:. I 
just want to hear the witness tell us that, Mr. 
Commissioner. The motives that may be attributed to 
the cause of the reaction are something that you 
have to -- 

THE COMMISSIONER: Well, a lie 
detector test is not part of our law so I am not 
going to blame anybody for objecting to have to take 
it or being asked to take it. 


MR. TOBIAS: All right. 
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O'. My next question was, did 
she ever express to you any objections with respect 
to the kinds of questions or the number of state- 
ments that she was asked to make? 

Dam gqividig, Youran, OppoOreunity \toO 
get up, Ms. Forster. : 

THE COMMISSIONER: Well, perhaps she 
has already answered that. She has answered that. 
She was objecting to the fact that she was being 
interviewed so often by the police. Ithink that 
is what Mrs. Johnstone said. 

Didn't you say that? 

THE WITNESS: Yes. 

THE COMMISSIONER: That is what her 
objection was. 

MR.YTOBIAST "ATL rignt.cUraines 

Q. Now with respect to the night 
nursing shift itself I take it that when the nurses 
first came on at about eleven they would have 
certain duties assigned to them that they would go 
about immediately? 

A. You have to tell me whether 
you are talking about the supervisors or the 
nursing -- 


O% I am talking about the 
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ordinary nurses. Not the team leaders; not the 
supervisors. 

Ds Most of the Hospital is on 
12-hour shift so they wouldn't be coming in at 
eleven. 

Ov LOM eSOrry 2 

Bie Most of the Hospital is on 

i2—hour shifts. 


Os Yes. 


A. So they would not be coming 


in to work at eleven. 


Q. All right. When would they 

be coming in? | 
A. At / 21,51. 
Le I see. Okay. Fine. 


Do you know when, particularly on the 


long night nursing shift, they would be taking 


their breaks ordinarily, and I am talking about 
ena breaks now? Their lunch breaks; their dinner 
breaks. 

A. I think that is something 
that the nurses have to work out themselves. It is 
not up to me to tell them when they can have their 
break and when they can't have their break. 


On They didn't necessarily have 
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TORONTO, ONTARIO 


cr.ex. (Tobias) 


tosreportito, anybody» forastheiretime,+did.they? I 
mean in total they knew how much time they could 


take and when they took it was basically their 


own business? Do I have that correct? 
A. As long as all the children | 
were covered, yes. 


On All right. Fine. 


Now with respect to nursing policy 
itself and what I would like to discuss with you is 
something perhaps -- something major, let's say, 
like going to a unit dose system in the Hospital. 

Obviously the nursing wing of the 
administration would have something to say about 


that. They would be consulted; they would be part 


of the discussions. Do I have that correctly? 
A. Yes. 
Be AlLl»right. Fine. ~Now in 


terms of how that policy decision ultimately was 


filtered down to the ordinary nurse on the ward, 
can you assist me as to how that happened? 

In other words, how would a major 
policy change like that be communicated to the 
nurses? What would be the flow of the information 
through the hierarchy? 


THE COMMISSIONER: I don't want to 
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prolong tits, but what has” this got to do with 
either (a) the cause of death or (b) the police 
investigation or (c) anything that this Commission 
is concerned with? 

MR. TOBIAS: Well, Mr. Commissioner, 
if you will -- 

THE COMMISSIONER: The government 
inquiry had something to do with it. 

MR. TOBIAS: Mr. Commissioner, in 
fairness, because of the nature of the question that 
Iwant to ask, I don't want to get into a discussion 
with you as to why it is relevant. 

| THE COMMISSIONER: All right. 

MR. TOBIAS: But if you will humour 
me for a short while, I will undertake to tie the 
thing together and hope to show that it was relevant 
when I am done. 

THE COMMISSIONER: Go ahead, please. 
You have worn me down already. 

MR. TOBIAS: Q. How would that 
information be communicated, Mrs. Johnstone? 

A. It would be initially 
started on one ward on an introductory basis. I 
imagine -- I have never been part of these meetings; 


I can just speculate. Okay? 
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1 

2 ONE Yes. 

3 A. There would be discussions 

with the Head Nurse and the pharmacist and I 

: imagine someone from nursing administration that is 
involved with policies and procedures and -- 

: Q. ALY eioucs, 

f I'm sorry, go ahead. 

8 A. -- and they would make their 

9 || decision and then they would implement it on the 

10 trial ward. It would be the Head Nurse or the 

1 teaching team leader who would orientate her staff 

i to the changeover. 

OF Okay. I take it then asa 
cm night supervisor you wouldn't be privy necessarily 
Ho to any of these discussions - 

15 A. I-was never -- 

16 Q< -- in terms of making the 

17 policy? 

18 A. I was never invited to them, 
no. 

19 

Q. And therefore can I also 
* assume that you wouldn't necessarily have any what 
a) I would call inside information about the making of 
ae those decisions? 

23 A. No. 
24 Q. So that it wouldn't be usual 
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if a nurse or nurses wanted to know something about 
what the nursing administration was thinking, I 
take it it would not ordinarily -- they wouldn't 
ordinarily come to you or one of your colleagues 
for information because you wouldn't have that 
information? 

A. I'm not sure. 

O- All I am saying is this, 
and let me try and simplify it. If nurses wanted 
to know what was going on, all right, on any parti- 
cular topic, you know, what decisions were being 
made, what were the decisions being made, would you 
be someone that they would come to to ask that 
question of? 

A. I think they would probably 
discuss it with their Head Nurse. 

QO. ALL cignt.) Ana arter their 
Head Nurse who would they go to? Would they go to 
Miss Geiger? 

A. Probably not. Maybe to the 
Area Coordinator. 

Q. In any event, they wouldn't 
come to you, would they, because you wouldn't be 
privy to any of that information, so there would be 


no need discussing -- 
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A. 


anything about it, 


or no. 
Q. 
A. 


then I would, but 


couldn't help them. 


O. 


Johnstone 3910 


ecr.ex. (Tobias) 


They could ask me if I knew 


and I would have to tell them yes 
ALLE Laie. 
And if I could help them, . 


if-i’ didnic knowsanvening,; a1 


Did nurses come to you often 


for that kind of information? Was, that a usual thing? 


A. 
Q. 
A. 


to my attention. 


Q. 

A. 
to them. 

Q. 
you often? 

Ae 


"often", but they 


about it. 


On 


Changes in procedures? 
Yes. 


Oftentimes they brought them 


Yes. 


Rather than me bringing it 


They would discuss it with 


Tidon.”.t.know. that 1 can,sav 


would tell me how they were feeling 


In any event it was not 


uncommon? Do I have that correctly? 


Ae 


O. 


NO,, Ll. guess not. 


And following the 23rd of March 
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1981, do you recall any of the nurses, particularly 
on Ward 4B, coming to you and questioning you about 


the motives for having the dig. locked up and for 


~taking the keys to the narcotics cabinet away? 


A. No. 

Q. Do you recall any of them 
coming to you regarding any of the other procedures 
that had been instituted regarding the making -- 
regarding digoxin being made a controlled drug 
following the 23rd? 

Be itaon wath ik so Auta 
think they expressed their concerns to me, how they 
were feeling to me on the Tuesday night when I went 
back to work, and on Saturday night they felt that 
it was unusual and why were they doing that. 

Q. Well, that was the question 
that I was specifically asking you. 

I asked you whether someone, any of 
the nurses from 4B, specifically asked you as to 
why that had been done. 

Now are you telling me that in fact 
nurses did ask you that? 

Ax Yes. 

THE COMMISSIONER: I think she said 


that several times. Particularly that night, the 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 


TORONTO. ONTARIO 


cr.ex. (Tobias) 


first night that it happened. 
MR. TOBIAS: Q. You would have been 
off on the 23rd." No’ one’ contacted you on the 23rd 


and questioned you about that? 


A. That's the Monday night? 

Right? 
Qe Yes. | 
Ao No; I didn*t talk to anyone. 


MR. TOBIAS: Those are all my 


questions. Thank you. 

THE COMMISSIONER: Yes. ALi’ riont,. 
Thank you. 

Mr. Shinehoft? 
CROSS-EXAMINATION BY MR. SHINEHOFT: 

Q. Miss Johnstone, my name is 
Jack Shinehoft, and I represent the parents of 
Kevin Pacsai with whom you indicated you had some 
involvement. 


I would like to ask you one 


question with regard to Justin Cook before I dis- 
cuss with you your evidence in regard to Kevin 
Pacsai. 

Do you have Exhibit 103 before you, 
or the transcript volume 103? 


A. Yes, Lodo. 
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ANGUS, STONEHOUSE & CO. LTD. 39 
TORONTO, ONTARIO Johnstone é 13 
GEs6x%;  (SHINENCEE) 


1 
Fie 2 Qs You indicated, Miss Johnstone, 
3 that I believe it was the 2lst of March that digoxin 
4 was made a controlled drug? 
5 A. The Saturday, yes. 
6 Q. And you gave evidence that 
you went down to Ward 4A where you saw a bottle of 
7 
digoxin elixir that had not been locked up? 
A. Yes. 
! 
9 Q. is®that= correct? 
10 A. Yes. 
11 Qe And’ that you hada conversa- 
12 tion with Mrs. Trayner as to why it had not bean 
locked up? 
13 
A. ThateLs TCaghts 
14 
Q. Ts that correct? 
_ A. Yes. 
16 Q. And that she indicated to you 
17 that Susan Nelles had the keys for the med. cabinet? 
18 A. Yes. 
19 QO. And then at page 3398, if 
20 you want to take a look at that; at approximately 
line 5 
21 
A. Yes. 
22 
Q. Do you have that before you? 
23 A. yes. 
24 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 3914 
TORONTO, ONTARIO A 
cr.ex. (Shinehoft) 


Q. -- you were asked: 

EOs Did you ask her why she could 

not have obtained the keys from 

Susan Nelles?" 

And your answer was: 

BA. Yes, I did, but I didn't get 

a reasonable answer." 

Well, what answer did you get? 

A. She said that she herself 
had not locked it up because Susan had the key, and 
I could not accept the fact that because one nurse 
had the keys another nurse who was given specific 
instruction would not carry it through. 

0% No, but didn't she say some- 
thing ~-- the import I get from that is that you 
asked her, "Well, why didn't you go and pick up the 
keys from Susan Nelles?", and then your answer was 


that she said something but I didn't get a reasonable 


answer. 

I am asking you what did she say to 
you. 

A. Justwthe fact ikhatusherdidnt 
get the keys. 

oO” So are you saying that when 


you asked her, "Well, why didn't you go and get the 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Johnstone 7% 
cr.ex. (Shinehoft) 


keys from Susan Nelles?", there was no response 
made by her to that question? | 
A. Ththinks#sheosaid again;ectlI 
didn't get the keys from Susan. I asked her to do 
it", something to that effect. 


oF _ So she repeated the informa- 


s 


~ 


tion that she had said previously to you? 


Ae Yes. 


Q. She didn't make any other 
response to that question? 

A. NO; (notk&that’ a canrrecall. 

Q. Okay. if I could ask you 
about your involrenehemden the Baby Kevin Pacsai, 
your evidence I believe, Ma'am, was that after the 
arrest of Baby Manojlovich you were asked by Susan 


Nelles to take a look at that baby; is that correct? 


Yes Pacsai, yes. 

Q. And there was a question about 
arrhythmias. | 

Ae Yes. 

Q. Now as I understand it there 


are different types of arrhythmias; is that correct? 
Ae Yes. 
Q. There's one that has been 


referred to as bradycardia where there is a slowing 
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ANGUS, STONEHOUSE & CO. LTO. 
TORONTO, ONTARIO 


Johnstone 3916 
cr.ex. (Shinehoft) 


1 
Fl4 2 of the heart rate? 
3 A. Yes. 
4 QO. There is another referred to 
5 as tachycardia where there is an increase in the 
. heart rate? 
6 
A. Yes. | 
7 . | 
Qe What kind of arrhythmia did 
8 ; 
this baby have at that time? 
9 A. I think his heart rate was 
10 fast, like tachycardic. 
il THE COMMISSIONER: I'm sorry, his 
12 heart rate was what? 
8 THE WITNESS: Tachycardic.:. Fast. | 
MR. SHINEHOFT: Q. And your evidence 
14 
is that you went in and you looked at the child; 
15 
you were concerned -- 
16 MS.KITELY: Excuse me, Mr. Shinehoft, 
17 could we have the page reference? 
18 MR. SHINEHOFT: Page 3456. 
19||- MS. KITELY: wthank sous 
20 MR. SHINEHOFT: Same volume. 
Oe Your evidence, Ma'am, was that 
an 
you went and Dr. Costigan arrived on the ward and 
ae ; ; ; 
examined the child. I believe you said he took a 
23 rhythm strip? 
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ANGUS, STONEHOUSE & CO. LTD. 


3927 
Johnstone 
cr.ex. (Shinehoft) 


TORONTO, ONTARIO 


A. Yes. He was there on the 
ward because of the Monojlovich arrest. 

QO. He was there with the arrest 
of the other baby? 

A. Yes. 

Ox Now would you care to 
characterize what the baby's condition was when you 


first wenteointo his woome 


A. He seemed -- 

Or He had a fast heart rate? 

A. Yes, and he seemed a bit 
restless. 

Drs Okay. And then Dr. Costigan 


saw him. And then Dr. Costigan left? 

Ae Yes. 

Q. And what would you say about 
his condition at the time Dr. Costigan left? 

A. I think his heart rate was 
settling down to a more normal rate. 

Ove You would agree with me that 
if Dr. Costigan were very concerned about the child, 
he would have stayed there? 

A. Ohy” yes. 

Q. So would it be fair to say 


that his condition had improved from the time you 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Johnstone S 3918 
cr.ex. (Shinehoft) 


went into his room until the time that Dr. Costigan 
Lleti2 

A. Yes. 

Oe And then your evidence is that 
you went back to the ward later on that shift? 

A. Yes. 

Ore And approximately 4:30 or 


five o'clock in the morning you went in to see the 


- baby again, and that evidence is found at page 3458. 


A. Yes. 
OT Is that correct, Ma'am? 
Be Yes. 
QO. And again he was having 


episodes of arrhythmias? 
Ae yes. 
Q. Could you again tell me 
what kind of arrhythmias he was having at that time? 
A. I think it was the same. I 
am having a hard time remembering just exactly. 
OF Was it a rapid heart rate or 
a slowing heart rate? 
A. I think it was rapid again. 
Oo: Then you say, at line 21: 
“So we got DryiCostigan’ to come up.” 


Was it you personally who called Dr. Costigan or did 
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ANGUS, STONEHOUSE & GO. LTD. Johnstone 
TORONTO. ONTARIO CYr.eX.e (Shinehoft) 


| 
FL] 2 you order one of the other nurses to call Dr. Costigan? 
3 A. I think I asked one of the | 
4 other nurses to call him. 
5 oO. So it was your decision that 
| Dr. Costigan was called again; is that correct? 
> II 
. A. That, 2S Correct. 
‘ Om And when you arrived’ there 
8 what was the situation in terms of this baby? You 
9| say he had arrhythmias. Was he being treated or 
10 looked at by any of the nurses? 
11 . A. Dr. Costigan was in the room? 
12 Q. Before. Before Dr. Costigan 
3 came back the second time. At 4:30 or five o'clock 
in the morning you say you went to see the child 
14 
again. 
15 A. Yes. 
16 OF Who was treating him at that 
17 time? 
18 A. Who was in the room? | 
19 Qo Yes. 
A. I think Susan was there, 
a Susan Nelles, and Mary Jane Halpenny, the team 
Zi 
leader. 
He Oi. And what was being done as 
23 far as any medical treatment of this child? 
24 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


A. 
Q. 
A. 


that’s all. 1 can “say. 


39:20 


Johnstone 
cr.ex. (Shinehoft) 


They were taking his signs. 
TALI NG eet 


Taking Nis vatal signs: anda: -- 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone re ASSES E 3924. 
TORONTO. ONTARIO (Shinehoft) 
0. He was connected to a cardiac 


MOnLtor, right 2 
A. Yes. 


Q. And were they examining the 


-monitor to see what his heart rate was like? 


A. No, they were listening, Susan 
was listening to his chest with a -stethoscope. 

0. Did either she or any of the 
other nursing staff suggest that Dr. Costigan be 
called the second time, or was it your decision alone? 

A. I think I said we should get 
Dr. Costigan up to see the baby, I don't know who made 
the phone call to him. 

Q. And were you there when 
Dr. Costigan arrived? 

A. Yes, I was. 

Q. And.at. thatspoant.Dm..Costigan 
I believe you evidence is, decided to transfer this 


chiid to the ICU? 


A. Dpates Laght.. 

0. And what was the baby's condition 
at that time? 

A. I think he was obviously 


concerned about the child,that the child was unstable, 


and that is why he wanted to get the child down to 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.exX. 3922 
TORONTO, ONTARIO (Shinehoft) 


the Intensive Care Unit. 


0. And would you say that his 


condition was approximately the same as it was the 
first time that you had seen this baby that evening, 
or can you comment on that? 

A. ican" tycommentaongit < 

0. Then you say that you went to- 


see Dr. Costigan and you went to see the child in the 


LGU? 
A. Yesrarl wii". 
Q And on page 3460, line 5, you 
were asked: 
"How did he appear to you then?" 
And your answer on the next page, Mrs. Johnstone, was: 
"A I can't remember whether he was 
intubated vatuthat point in time or not.“ 


I don't understand the answer to that 


question? 

A. All I am saying is I don't know 
whether he was intubated or not intubated at that time, 
Om not. 

0. But you were asked how did he 
appear to you, you meant from a physical perspective? 

I thought the question meant medical, how did he seem 


to you? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3993 


TORONTO, ONTARIO (Shineho £t) 
1 
2 A. I guess we have different 
3 interpretations of the question. 
4 0. I see, so you interpreted that 
5 question to mean what did he look like physically? 
A. Yes. 
6 

Q. Okay, let me ask you the question, 
: how did he appear to you medically? 

8 A. T™jyust' took a™quick*locok-at’ him, 
o and Dr. Costigan had gone out of the room so I 

10 followed him out and asked him if he knew of any 

11 reason why the baby was having a problem, and all he 

12 said was that the baby had a high potassium level and 
8 that could possibly be the cause. 

0. Yes, I am aware of that, but I 
didn't understand your response to the question. about 
15 how the child appeared to you? 

16 A. L just. said that’ I took a quick 

Ty look at the baby and I can't remember -- 

18 0. And then further on page 3462 

19 you indicated in your evidence to Mr. Lamek that you 

cs were surprised and concerned about the death of the 
baby? 

21 

A. Yes. 
é4 Q. Is that correct? 
23 A. Yes‘ 

24 
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ANGUS. STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3924 


TORONTO, ONTARIO (Shinehoft) 

1 
2 0. And Mr. Lamek asked you, at line 9 
5 "0, What were you concerned about?" 
4 And your answer was: 
5 "A Just that the child had died, I 
6 was concerned for the child." 

I don't understand that answer, could 
t you explain that to me, please? 
. A, Just that I was concerned that 
9 the child had died. 
10 0. So were you concerned as to how 
11 this child died, and as to why this child died? 
12 A. I couldn't understand why the 
3 child had died, no. 

0. And the answer that Dr. Costigan 
Mt had given to you about the elevated potassium, did 
3 that in your mind adequately explain the death of 
ip this child? 
17 A. I think I accepted the fact that 
18 the elevated potassium was causing the arrhythmias, 
19 but I guess I was feeling "Why did the child die?" 
20 because there had been other children with elevated 

potassium levels that hadn't died. 

= 0. It was very disturbing to you 
ag that this childihad died, 1s “chatva ain comment? 
= A. I was surprised, yes, I couldn't 
24 understand why the child had died. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3925 


TORONTO, ONTARIO (Shinehoft) 
1 
2 Q. And you knew, or did you not know, 
3 that this child anatomically had a normal heart? 
4 | A. IVdidenot *know: 
5 Q. Had you at any time before you 
é saw the child, the first evening, examined the medical 
record. or charts of ‘therchrid? 
f A. No; °L dean look at “the chart, ep 
é Q. And you had seen children before 
9| with elevated potassium levels? 
10 A. Yes. 
il Q. Did Dr. Costigan tell you what 
12 the level was? 
i3 A. I can't remember, no. 
Q. Had you ever in your experience 
“ at the Hospital seen a child die from an elevated 
no potassium level? | 
16 A. im@ean ‘t@tel TSyoustor’stre; 
17 there could have been other reasons along with that. 
18 0. And were you aware at the time 
19 that an elevated digoxin level can cause an elevated 
20 potassium level? 
A. Yes. 
21 
0. You were aware? 
2 A. Yes. 
23 0. Did you ever make the association 
24 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3926 
TORONTO. ONTARIO (Shinehoft) 


Or connection between the possibility of the elevated 
potassium that Dr. Costigan was referring to may 
have been as a result of an elevated digoxin level? 

A. I had no reason to think that, 
i had not. .ead the chiidisochart. 

Q. And you would not know about 
any of his meds or anything like that because that 
would be part of the chart? 

A. ThatusuLLont .. Lecan. ty ceca 1 1. 
any medications, no. 

MR. SHINEHOFT: Thank you very much, 
those are my questions, Mr. Commissioner. 

“THE COMMISSIONER: Thank you, Mr. 
Shinehoft. Does anyone else have any further cross- 
examination that he or she thinks is appropriate? 

Yes, Mr. Roland? 

MR. ROLAND: Mr. Commissioner, I have a 
few comments I want to make and a few questions I 
want to make about some of Mr. Percival's questions 

& 

yesterday to this witness. I would like to ask this 
witness some questions to clarify it. Because I 
think quite unfairly Mr. Percival, maybe not 
intentionally -- 

THE COMMISSIONER: I am sorry, before I 


forget, did you not come after Mr. Percival? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3227 
TORONTO, ONTARIO (Shinehoft) 


MR. ROLAND: I came after him and I 
actually objected to the line of questioning at the 
time. I have had a chance to review some evidence 
that has gone in in this Inquiry ,and exhibits and so 
on since then. The difficulty is that the impression 
is left I think by Mr. Percival's questioning 
yesterday about why she didn't inform the nurses on 
4A on the Saturday night or Sunday morning at the time 
Baby Cook was sick and before he died, about her 
knowledge about the connection between what she knew 
about the connection between baby deaths and digoxin. 
If she had, Justin Cook might have been saved, the 
perpetrator might have been apprehended. There was 
a line of questioning. 

The trouble is, the impression was 
left that this nurse somehow is responsible, or other 
nurses; it it wasn't her, to tell» those nurses; some 
other nurses were responsible for Baby Cook's death 
because they didn't inform the nurses on 4A about 
that. There is a good deal of evidence that has 
been called before this Inquiry already to show that 
the police intended their investigation to be kept 
secret, that was certainly this witness' impression. 

MR. PERCIVAL: Now surely -- 


THE COMMISSIONER: Surely that is 


argument anyway. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3928 
TORONTO, ONTARIO (Shinehoft) 


MR ePERCIVAL:. That Ls right. 

THE COMMISSIONER: I don't understand it. 

MR. ROLAND: The problem is that there 
is an electronic jury here, and there are certain 
people playing to that jury. The impression created 
by that jury is that there is some wrongdoing, or 


some shortfall on the part of some nurses. 


THE COMMISSIONER: I guess I must be 
getting very egotistical in my old age, but I wish 
some day somebody would play to me. 

MR. ROLAND: I understand that. 

THE COMMISSIONER: I am not impressed 
by - well -- 


MR. ROLAND: The trouble is the harm 


that is done, sir, the harm that is done not so much 
by the answer but by the question, and the question 
by someone knowing from his own client that the 
investigation was to be kept secret, and that I think 
is the trouble that it causes real harm to this nurse 
and to other nurses who are portrayed in the media 
by the question of having fallen short in some fashion. 
THE COMMISSIONER: Having made your 
statement now do you need to ask any questions? 
MR. ROLAND: Well, the problem.is that 


all I do is read in the very evidence I have told you 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3929 
TORONTO, ONTARIO (Shinehoft) 


is there. I can go to that, this witness doesn't 
know anything about it, and I can go through it and 
use her as a set piece to put, that kind of information 
before you. What really troubles me is not the 
answers so much as the questions. I objected to that 
line of questioning yesterday. 
“THE COMMISSIONER: All right. I will 
accept this as a pre-argument. 
MR. ROLAND: All right. 
THE COMMISSIONER: And I won't take 
any time off the time that is allotted to you for 
argument. Now, can we proceed? Do you want to ask 
any questions? 
MR. ROLAND: I. don't think it is useful, 
you have heard from me about it. 
THE COMMISSIONER: Yes. 
MR. ROLAND: There is, certainly as 
you know from Sergeant Warr's own notes of the meeting 
on Saturday afternoon, the investigation was to be 
kept secret. 
Those have been put in 
as exhibits. 
THE COMMISSIONER: Yes. 
MR. ROLAND: And we heard that also 


from Dr. Carver about Dr. Tepperman and his attendance 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, cr.ex. 3930 
3 TORONTO, ONTARIO (Shinehoft) 


at. the Hospital,that night. So I think it is quite 
unfair to portray this nurse, or any of the other 
nurses having any responsibility for Cook's death 
in that they didn't communicate to the Ward 4A nurses. 
That to me is troublesome and it is something that 
they have to live with when it gets reported and the 
harm is the question, the harm is that kind of 
questioning that is quite unfair. 

THE COMMISSIONER: Yes, all rIEgnte; 
thank you, Mr. Roland. Does anyone else have any 
further cross-examination? 

Well, I think we will wait until after 
the break, Miss Kitely, before we proceed with your 
re-examination, so we will take 20 minutes. 


--- Short recess. 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO. ONTARIO 


---Upon resuming. 
THE 


MS. 


3931 
Johnstone, re-ex. 


(Kitely) 
COMMISSIONER: Yes, Miss Kitely. 
KITELY: Thank*you ,7 sir? 


RE-EXAMINATION BY MS. KITELY: 
eet A ELLY 


Q. 


Mrs. Johnstone, we have heard 


some evidence about the amount of blood that was 


drawn out of Justin Cook's body after he died. I 


gather from the evidence that you have indicated it 


WSS) 90 (cc se 
A. 
Q. 
syringe, we have a 
ask you to examine 
A. 
Q. 
Syringe the amount 
A. 
Q. 
THE 
to Aawe any way of 
MS. 
syringe; sir. 
THE 
on the syringe. 


THE 


Yes. 

Now, we don't have a 50 cc 
60 mT litre *syrings? *Canitr 
that for me? 

Yes. 


Can you draw up using that 


that approximates 50 cc's? 


Okay. That much. 
ALAS raghts 
COMMISSIONER: We don't seem 


recording*that.s 
KITELY: There is a mark on the 


WITNESS: There are markings 


COMMISSIONER: Yes, could you 
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3952 
ANGUS, STONEHOUSE & CO. LTD. Johnstone, re-ex. 


TORONTO, ONTARIO (Kite ly) 


just tell me what that mark is. Is that a 50 cc? 


MS. KITELY: Ohypdsorry.. 

THE WITNESS: Zeiss a 50) ce from 
here to here. 

THE COMMISSIONER: SGpAAgUSG Bull it 
UupstostaOecc tse 

THE WITNESS: Yes. 

THE COMMISSIONER: Yes, aALlorighe, 

MS. KiTELY: GO, 2 Nowhntit  Drear 


hold on to that one. Can you tell me how much blood 
would be drawn during an arrest? 

A. There's blood taken at different 
points during anmarrestieputeoustia lily biti sisiteto e2ece's . 

oF Now, I am handing to you a 
3 millilitre syringe. Can you use that and draw up 
approximately what you think would be drawn during 
an arrest? 

A. That's 2 cc's here. 

Ope So, just to illustrate to the 
Commission the difference between in my right hand 
the amount that was drawn from the body of Justin 
Cook after his death and in my left hand the amount 
that would typically be drawn during an arrest; is 
that :correct? 


A. Yes. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re-ex. 
TORONTO, ONTARIO ° y 
(Kitely) 
ay Now, iceitetair torvsay that you 


would have been somewhat surprised by the amount that 
was drawn from Justin Cook's body? 

A. Yes, I would. 

O% ANA Tiss itealso’ fair to say. 
that there were two elements of surprise; one was 
the amount that was drawn and the other was the timing 
of the drawing of the blood? 

A. Yes, that's right.» ‘Thesamount 


Of blood and after the child had died. 


Ore After the child had died? 
A. Yes. 
Ox So, you have been asked about 


Phyllis Trayner expressing some surprise about the 
amount and the timing but you also had some surprise 
about those two elements? 

A. Yesyeri did. 

@ Now, you were asked about the 
Statement that Officer Murray had made to you just 
before you gave evidence at the preliminary. 

A. Yes. 

oO. To the effect that Susan Nelles 
was guilty and I think Mr. Percival asked you whether 
you had reported that statement to anyone. Do you 


recall being asked about that? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 7  Le=ex 
TORONTO, ONTARIO ° 
(Kitely) 
a Nover dont: 
OF Do you recall his suggestion 


to you that you might have contacted the Crown 
Attorney about that information? 

A. He asked me if I saw anyone 
from the Crown Attorney's office. 

THE COMMISSIONER: Pe COnewre Somenbee 
this. 

MS’. CECCHETTO: I asked the question, 
Miss Kitely. 

MS, KITELY: Oh; I’m sorry, 
Miss Cecchetto. 

MS. CECCHETTO: Yes, at the end of 
My cross-examination I asked the ee ae if she had 


reported it. T'e7is*at* page .:% 


MS. KITELY: Dele 
MS. CECCHETTO: Yes. 
MS. KITELY: Q. If I can refer you 


to page 3720 at the bottom of the page you were 
asked, and I quote - this is with reference to the 
discussion with Constable Murray: 
a Where he asked you if you 
thought Susan Nelles was guilty and 
you indicated you couldn't believe that 


she would be guilty, and he indicated 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone FRET EX 
TORONTO, ONTARIO (Kitely) 


1 

2 "that she was guilty and she was going 

3 to be found guilty? 

4 AS Yes. 

5 Q. Now that took place in Mr. McGee! 

6 office I understand? 

7 A. It was downstairs in the old 
City Hall. I don't know whose particu- 

; lar office it was. 

9 0 Mr. McGee was not present, 

10 though, for the discussion? 

11 ays No, he wasn't. 

12 Q. Nor was Mr. Wiley? 

13 A. No. 

14 Or Did you ever report that 
conversation to either Mr. McGee or 

3 Mr. Wiley? 

8 A. I don't think so. I don't think 

17 anybody asked me. 

18 Or All right. But did you report 

19 Le? 

20| ~~ s A. No. 

1 O's You never have reported it to 
any other representative of the 

af Attorney General's office even, did you? 

zs A. I didn't - the only people I saw 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re-ex. 
TORONTO, ONTARIO (Kitely) 


"was Mr. McGee at the preliminary 
hearing. I didn't see anyone before 
that ~or’after that." 

Did you feel after having had that 

conversation with Constable Murray that that was a 
discussion which you ought to report to either his 
superior or someone in the Crown Attorney's office? 

A. No, I didn't know I could do 
that. I felt that he had his reasons for feeling 
the way he did and I had mine. 

Q. Now, Mr. Tobias asked you this 
morning about how information about new practices 
would be conveyed to the Hospital and the Commissioner 
has indicated that he doesn't want to hear a great 
deal of evidence about this but I am just concerned 
that there might be a gop lett. In fact, iica change 
is made in the Hospital which affects nursing 
practice, would you be informed? 

A. Oh, yes, I would be informed 
at one point. 

O. And would the Hospital inform 
all those personnel who had to be knowledgeable about 
the new procedures? 


A. Yes. 
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ANGUS, Pe as ero ra LTD. Johnstone 

1 
2 

MSs KITELY: Those are all my 
s questions, sir. 
4 THE COMMISSIONER: eS, ali cight, 
5 thank you, Miss Kitely. 
6 Mr. Lamek? 
| RE-DIRECT EXAMINATION BY MR. LAMEK: 
8 Ole Mrs. Johnstone, Miss Kitely 
2 has already put before you a copy of yesterday's 

transcript because I want to refer VOue co! Lt. 

a In the course of Mr. Brown's cross- 
i examination, and I am referring to page 3619 to 
12 3620, he asked you about markings and telephone 
15 calls and that sort of thing. 
14 ese Yes. 
15 OC. Do you recall his raising 
16 that subject with you? 

Pivs Yes’. 
17 

O% And you gave evidence about 
AS having seen an X marked on, what, the locker room 
19 door? 
20 A Yes. 
21 OF Just for the sake of clarifica- 
22 tion I want to be clear as to this. At page 3620, 
93 beginning at the bottom of page 3619: 

ere Do you recall what time of the 
24 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 4 re-dr. 


TORONTO, ONTARIO (Lamek) 


1 
Zz 
"night or morning this was? 
3 A. It was in the evening because 
4 the girls had been working a long day 
5 shift and by this time I was on evening 
6 Supervising and they were on their 
7 Way offtduty 3z 
The girls were going off long day 

‘ shift, and that I take it would be in the order of 
7:00, 7:30 in the evening? 
10 A. PSS 0pEStosciockveyes: 
11 | Q. But this was the late summer, 
(y early Zalivef 19681? 
‘3 THE COMMISSIONER: I believe it was 
14 the fall. 
é MR. LAMEK: Q. Well, I thought you 
Said August or September was your best guess as to 
2 when this occurred. There is other evidence to 
_ point to a more precise time but your recollection 
18 was August or September of 1981 I think? 
19 A. Yes. 
20 oR Were you then working as an 
ol evening supervisor? 
35 A. int (Sl 2ie. forget swhat. day, it 

was that I changed from nights to evenings. All I 
can tell you it was in the summer after I had two 
24 
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ANGUS. STONEHOUSE & CO. LTD. Johnstone , vLe-dr. 
TORONTO, ONTARIO (Lamek) 


weeks vacation. 
ome But some time in the summer of 
1981 you stopped being a night supervisor and became 


an evening supervisor? 


A. Can I just check it. 

QO. Yes,.0Of couxse. 

MS. KITELY: fe is on the CV sir. 
THE COMMISSIONER: Iedon*t think 


you had two weeks vacation, I looked at that. It 
may have been 10 days but that's all you're allowed, 
isn't it? What is that exhibit with the vacation 
Lest Saori 

MS sa KLTELY:: Bxiiid &. 3:50 0 cise 

MR. LAMEK: Q. You are shown on 
the duty roster as having been on vacation from 
July 27th until the middle of August. 

THE COMMISSIONER: Im Sorry ? 
Well, what's this one? 

MR. LAMEK: I am looking at the 


duty roster, sir, the last page of: it. 


THE COMMISSIONER: And that is on 
what exhibit? 

MR. LAMEK: hove 

THE COMMISSIONER: Wed) a3 5 Omics -the 


one I was looking at. 
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STONEHOUSE & CO. LTD. Johnstone, re-dr. 


TORONTO, ONTARIO (Lamek ) 


MR. LAMEK: Well, if you look at 
351 ,/°sir, On the last page of that, the very last 
legible line on it runs — you will see against 
L. Johnstone she worked until July 23rd then took 
one of her holidays, was off duty for two nights and 
then Started a couple of weeks Vacation. 

THE COMMISSIONER: No, no, I'm 
sorry, that's the wrong year, isn't it? 

MR. LAMEK: No, I think that to be 
the summer of "81, is it not? 

MS. KITELY: Mr. Commissioner, I 
think you are confused in that Exhibit 350 is the 
summer of '80 but my friend is referring .to.198].. 

THE COMMISSIONER: Oh, yes; .I am, 
you are quite right. I am sorry, Mr. Lamek, you are 
right. and I am wrong, yes, yes... This.is the fali of 
1981 you're talking about. 

MR. LAMEK: mesa Slob This cis 
between the arrest of Susan Nelles and the preliminary 
which began the beginning of the following year. 

THE COMMISSIONER: Yes, yes. 

MR. LAMEK: One ean 1.5 04 
your recollection, Mrs. Johnstone, that upon your 
return from that vacation in July and August you 


became an evening supervisor? 
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ANGUS. STONEHOUSE & CO. LTD. Johnstone, re-dr. 
TORONTO. ONTARIO ea 
1 
2 
H12 A. Yes’. 
3 
OF All right. And at the time of 

* the occurrence to which you referred here, your 
5 Observation of this x marked on the locker room door, 
6) you were then an evening supervisor? 
a | > es Tat, s Legit, 
8 Q. Which accounts for your 
9| presence in the Hospital at a time when the long 

day shift is going off? 
hs A. Mats ©ignt. 
i LE hes All right. Because otherwise 
12 on the basis of your having been a night supervisor 
13 you wouldn't expect to be there at that time and it 
14 would have raised some question for us? 
15 A. iMate. s tion. 
16 OF Okay. Now, again in the 

cross-examination of Mr. Brown at pages ‘3639 to 40, 
7 beginning at line on page 3639 and going over to 
ae the middle of the next page, you will recall that 
19 Mr. Brown asked you what information or documents 
20 were available and what precisely were not available 
21 to you at the time of your meeting with Sergeant 
22 Sangster in late March. He had you tell. him that 
73 you were not shown the tour end report, the Cook 
y chart, the assignment books for 4A/B, the WIN sheets, 
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ANGUS, STONEHOUSE & CO. LTO. = 
1GRONVER ONTANiD Johnstone, re-dr. 3942 


(Lamek) 


1 
2 

any of those things and it all came down to the 
3 question in the middle of page 3640, beginning at 
4 Dinena2% 
3 "Ds So I take it that your narration 
6 of events really was off the top of 
“9 your head to the best of your recollec- 
3 tion? 

A. tnatossriont. 

And I ask you, Mrs. Johnstone, on that 
£0 day which was, what, the 27th, five days after the 
11 events in question, did you feel able to recall 
12 satisfactorily without the assistance of documents 
13 the events of the night of March 21 to 22? 
14 Re, I recall them to the best of 
ie my ability, at that time I was tired, I worked a long 

night shift - I mean, a short night shift and this 
- was right after I got off duty. 
u QO. _ Did you feel at that time 
18 that it would have been of assistance to you to have 
19 available the records of the kind that Mr. Brown 
20 referred to, the WIN sheets, the assignment books, 
11 the chart of Justin Cook and so on? 
22 A. Yes, it would have helped. 

OF Did you so tell Sergeant Sangster 

a A. iL didntt tele him thate no. 
24 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re-dr. euaa 
TORONTO, ONTARIO (Lamek) 


Oh, Did you ask to have sight of 
any particular books or records or documents in order 
to enable you to give him your best information? 

A. No, “I didn't “ask him, no’ 

OF Do you have any reason to think 
that if you had asked to see any of those records 
and documents that you would not have been permitted 
to see them? 

Ais [don't tihinkssoe” F*think 


if I had asked they would have shown them to me. 


Page, 3945 follows... 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Johnstone 
revdr. (lamek) 


1 
2 ere 2 On On page 3665, in the course 
EMTre 3 of Miss Forster's examination, beginning at line 5 -- 
A Ae Yes. 
5 on "You also mentioned that the 
J nursing office was on the fourth eiboran 
AS Yes." 
7 | 
re) And that you often went 
: to Wards 4A/B for coffee?" 
9 aed Perlodically forvicoffee} yes." 
10 "O% Was that also the practice of 
11 the other night supervisors?" 
12 "A. I don't know what they did." 
3 My question is this, Miss Johnstone: | 
When you were on duty supervising 4A/B did you ever 
4 see any other night supervisor having coffee with 
the nurses on those wards? 
16 A's I think Kathy Coulson may have 
17 had coffee with us one night. 
18 Q. She was the person who 
19 normally backed up you when you were off; she 
20 Supervised those wards? 
A. That 2s rvqnts 
se Oz Other=than* Cathy Coulson 
55 did you ever see any other night supervisor on those 
23 wards having coffee with the nurses? 
24 
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ANGUS, STONEHOUSE & CO. LT; 
TORONTO, ONTARIO Johnstone 3946 
re.dr. (Lamek) 


A. Peden. think so, no. 

OQ. Moving on to page 3701, in 
the course of Miss Cecchetto's cross-examination, 
she refers you on page 3701 to the evidence given 


by Nurse Trayner at the preliminary inquiry. | 


As eS. 

Q. | And in particular to that 
portion of Nurse Trayner's evidence that went to the 
digoxin and its not having been locked up in the 
early hours of the morning of March 22nd. 

As Yess 

Ove And she read to you the 
passages from Nurse Trayner's evidence, and that 
takes us to page 3706 of our transcript. And it 
was pointed out to you that of course there was an 
inconsistency and a contradiction between what Nurse 
Trayner had said at the preliminary inquiry and what 


you had said here in the course of your evidence. 


A. ves. 

Ow And one aspect of that 
contradiction was that you had given it as your 
evidence here that not only did Nurse Trayner say to 
you when you enquired about the digoxin not being 
locked up, Nurse Nelles has the keys, but you also 


said that in your presence she had then obtained the 


vi 7 - mu i’ is a . 7 : a - 
: 4 he yy | 


i we Fie s) . ee ‘| -, 
a, ‘ sot oe Aniki aokiyt fh 
pa mt (x0: wine ot Ho pabvoet o = Z 


| } 
i 
g2i1Noo Sn2 
| (ito Los akike xd eeO8S a osttedses) BekM 26.9 2 
. . ‘s Se wn Hae 
ren Eee eanptibire ets od LONE spad He Udy £19iS7 she - 
| | vatispet yore bn het aft a) WRaAYST7 setuv Yo | \. 
| | 
; a : we } ‘ 
ie} ; | i" 
: sens oF SBlOonT? Lr coe, () . 
' by 


Mt, sites Busw veas Agnhbevaca Jam aar. Ss 
ade viavgu beagod tess) yess ves | 


q-fawaM to. peters" 


Spas 


v1 : ait 0% ao bhes ade. bas 
a es valk 


OBC , St) 


pad aed Woy ot “2vo ss nto] 


eas Younes sie: 


nevis Beri ue 


q 4 
4. vBa gomysest g2i1uv BES pe ra 
with Bclg oun ‘petbe ane 


rw 


AN 


a 
WV 


a Plath ou 


i ade! eoagest 7 mit 
a : a i 


=! 


NEG 


24 


25 


ANGUS. STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Johnstone 3947 


re.dr.. (Lamek) 


keys from Nurse Nelles in Room 418. 

A. That ts right. | 

Or. Whereas it would appear from 
Nurse Trayner's evidence at the preliminary inquiry 
she had received the keys from Nurse Nelles some 
time prior to midnight. 

A. Yes. 

2. The explanation that was | 
given to you (that is to say Nurse Nelles has the 
keys and that was the only reason for not having 
locked up the dig.) did not appear to you to be 
VeELYNSabl Shactory Gimtakenirte 

ee No, .itdwasn' t< 

OG. I was interested in something 
you said to Mr. Shinehoft in the course of his 
cross-examination this morning. You suggested then 
for the first time that you also recalled that 


Phyllis Trayner said to you when you said "Why 


isn't the dig. locked up?", Phyllis Trayner also said | 
to you, "Susan Nelles had the keys", and that she 
had asked Susan to lock up the digoxin. 

Do you ..now have a recollection of 
Nurse Trayner having said that to you on the night 
of March 21st-22nd at about 12:30 when you saw the 


dig. and asked her why it wasn't locked up? 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Johnstone 3948 
Ee vdr. ((Lamek) 


A. Could you repeat the last 
Pant of that? 

Or Well, perhaps I can put the 
question another way: Do you have any recollection 
of Nurse Trayner saying to you, "Susan has the keys. 


I asked her to lock it up and she said she had"? 


A. No. 
On Or words to that effect? | 
Ag No. I think she just said that 


Susan had the keys. 
oO. And she did not say, "I asked 


Susan to lock up the digoxin"? 
A. No, I don't recall her saying | 
that now. 

QO. And if in response to Mr. 
Shinehoft this morning you suggested that that indeed | 
is part of what she said, that she asked Susan to 


lock it up, are you now telling me that that was in 


error and it is not part of your recollection? 


A Is think. thatisaright aed 
can't -- I know she said to me that Susan had the 
keys. 

Or Yes. 

A-Siks But I am not positive that 


she said the other part. 
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ANGUS, STONEHOUSE & CO. LTD. 3949 
TORONTO, ONTARIO Johnstone 
re.dr. (Lamek) 


OF Arevyou positive that she did 
not? 

A. I can't recall her saying it. 

Or Okay. You have no recol- | 


lection of Ner saving ie? | 
A. At, this@time;,. no. 
Q. I take it had Nurse Trayner 
said to you, "I asked Susan to lock it up and she 


told me that she had" -- 


A. Yes. 

Ov == although the eesaie wouldn't 
have been any happier, that might have been a more 
plausible explanation for you? 

A. Yes, it would have been. 

oe Page 3714, again in the course 
of Miss Cecchetto's examination, Miss Cecchetto had 
asked on the previous page about your conversation 


with Dr. Freedom and his having said the babies 


were dying because of their cardiac conditions and 
deaths were attributed to their sicknesses, and 
that was an explanation you wanted to accept. 

She then asked you about your 
Boer encet nursing experience, and that part of it 
was in the ICU. She said, beginning at line ll: 


"Had you ever come across a situation 
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ANGUS, STONEHOUSE & CO. LTD. : 3950 
TORONTO. ONTARIO Johnstone 
re.dr. (Lamek) 


Simitar CoO thigeones: 
You answered the question: 
"Where there has been a long stretch 


of deaths like that?" 


: 48 Ss Yes." 
ieee NO, 2 Naveen’ tc.” 
“Or. Restricted to certain times. 


You indicated that the times you 
noticed were between three and five 
in the morning." 

And you then said: 

"Most deaths do occur during the 

night. Not always between three and 

five in the morning." 

I ask you was that observation that 
most deaths do occur at night based upon your ICU 
experience or was that your general observation from 
your whole experience as a nurse? 

e A. From my whole experience as 
a nurse. 

QO. It is your impression that 
most deathsvcoccur atenignt? 

Ae Several people die during the 
night, yes. 


On "Most" suggests that a larger 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO 


humber die during the night than die during the day. 


A. Thatyasrrighte | 

®. That is your impression? 

Ae Yess 

O- Is it any more than impres- 
sion or is there some other basis for it? Tstahtva 


matter you have discussed with anybody or read about 


anywhere? 


A. 


have read have said that also. 


Q. 


nighttime arrests there had been, arrests on your 


shift, in the eight months prior to the end of June | 


1980, 


You have said that there were per- 


haps one a month although that may be a generous 


estimate? 
A. 
Q. 
month? 
A. 
Q-. 


area of the Hospital? 
A. 


I cover? 


395. 
Johnstone 


re.dr. (Lamek) 


Hethenktstatisticst that! I 


You toldtus 6fsthesnumberuof 


Yes. 


Something less than one a 


Yes. 


@ * 


Was That one.a month. for your 


For likerallothe wardsmthat 
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ANGUS, STONEHOUSE & CO. LTD. 


Johnstone 3952 
re.dr. (Lamek) 


TORONTO, ONTARIO 


Os Yes. In the aggregate there 
was perhaps one a month on your shift? 

A. iycarnst say, tor sure. 

On - I am trying to understand 


what your answer was. Were you telling me that 


while you were on duty at nights for that eight-month 


period from the beginning. of November until the end 
of June you perhaps as often as once a month, per- 
haps a little less, responded to anv arrest call? 

Xe Yess. 

On Alt Signe. That yis sin, your 
whole area of the Hospital? 

A. Yes. 

oF I take it some of those 
arrest calls resulted in successful resuscitation? 

A. Yes, they did. 

Oe And recognizing, of course, 
there are some deaths where no Code 25 is called 
and indeed in the ICU they, don'ticall.Code +25; do 
they? 

A. No, because the doctors are 
there. 

Os Recognizing that, is that 
any kind of index of the frequency of nighttime 


deaths on your ward, the number of arrests that are 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 
TORONTO, ONTARIO 
re.dr. (Lamek) 


called? Is it some indication of nighttime deaths? 


A. LS; 1c would. 


10 


4 And is it your impression 
that that suggests a higher number of nighttime 
deaths than daytime deaths? That seems to be a 


very small number I tell you, Miss Johnstone. 


op hs eters 
Or But you have that impression 
nevertheless? 
A. Yes. 
os All right. Now in the course 


of Mr. Percival's cross-examination he almost asked 
you a question. Page 3796. When I -=- I don't 
mind your answering any questions I give to you at 
the moment but at one point I will Say to you pause 
before you answer this one because someone may want 
to say something. 

A. Okay. 

Q. You recall at page 3796, 
beginning at line 5, Mr. Percival asked you this 
question: 

ad @ Did she express to you, 

Phyllis Trayner, any opinions as to 

the guilt or innocence of Susan Nelles 


on these charges during the course of 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 
TORONTO, ONTARIO 
re.dr. (Lamek) 


the time period up until the time of 
the preliminary hearing?" 
There was then some considerable conversation and 
discussion. 
The Commissioner tried again at 
page 3798, beginning.at.line 18. 
A. Yes. 
On "Do you mind, before we do 


anything - what was your answer going 


to be? Without mentioning any names, 
did Mrs. Trayner advance any opinion 
to you as to whether or not Susan 
Neliés-was,gquilty,er;not.gquilty of the | 
offences with which she was charged? 
I just want yes or no." 

And your answer, to the Commissioner's intense disap- | 


pointment, was yes, she did. 


Then having got that far, Mr. 
Percival, in the middle of page 3799, said: 

"I don't think either of my friends 

want to hear the further question so 

Imaminotegoingatos putyit.2 

Now I am going to put it but I ask 
you before you answer the question to pause in case 


anyone wants to be heard on the matter. 
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ANGUS, STONEHOUSE & Co. LTO. 
TORONTO, ONTARIO Johnstone 3955 
re.dr. (Lamek) 


1 
Agr é What was the opinion that Nurse 
3 Trayner expressed to you as to the guilt or innocence 
4] of Susan Nelles in respect to the offences with which 
5 she had been charged? | 
F MR. BROWN: If I might stand up : 
during the pregnant pause. i, don*t think there: is | 
: any reason that I should differ from the position | 
: I took yesterday. | 
9| The reason was really twofold. First 
10 of all this statement would be sheer hearsay and, 
11 secondly -- 
12 THE COMMISSIONER: It is certainly 
13 not accepted for the truth of what is in it if that 
is what you mean. 
14 
MR./LAMER?“TRat is right? 
- MR. BROWN: It may well -- it may not 
16 be accepted here but it may have the effect of being 
17 taken to be fact. 
18 Secondly, in terms of anyone expres- 
19 sing an opinion as to whether a particular person 
20 caused the death of another child, it would be my 
submission that before that opinion was elicited a 
- very clear foundation would have to be laid. And 
oe I think, sir, that applies equally as to whether’ 
23 that question is asked in respect to Phase I or 
24 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Johnstone 3956 
re.dr. (Lamek) 


whether it is asked in respect of Phase II. 

Now in respect of Phase I,I submit 
there would have to be some sort of direct evidence 
to do that. The only witness who would be capable 
of doing that would be Mrs. Trayner and she is not 
here. 

With respect to Phase rr, there has 
been some suggestion that any suspicion, any 
Opinion that anyone had about the guilt a@ innocence 
of any person should be heard because the police 
may have acted on it. 

Well I think before that evidence is 
led in several things have to be eee First 
I think the police have to prove that they act on 
Suspicion; secondly I think the police have to prove 
they were actively soliciting -- 

THE COMMISSIONER: I don't think -- 

I would think the police would be derelict in their 
duties if they, didn't act on. suspicions... They- have 
to investigate everything, do they not? Do they 
not have to -- 

MR. BROWN: I don't know what they 
did do during the investigation. 

THE COMMISSIONER: No. 

MR. BROWN: That is the whole purpose 


of Phase II. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re.dr. SI S1 
TORONTO, ONTARIO (Lamek) 


My simple assumption is,if that is 
the assumption that they are acting upon in order to 
argue that this evidence should be allowed, I submit 
that that assumption first has to be proved .escl &hist 
is not proved then, sir -- 

THE COMMISSIONER: I am sorry, what 
assumption is not proved, if it is not proved ise the 
neice would have acted upon -- 

MR. BROWN: That the police as a matter 
of general investigation acted upon mere Suspicion. 

THE COMMISSIONER: No, no, but if 
somebody were to say, I think so-and-so did it: or 
I think so-and-so is not, surely the police would 
listen to that and they would then say "Why do you 
Say that?" "Have you any evidence to support it?". 

If they think there is nothing in it they would drop 
it. But if somebody suggests that someone is or is 
not guilty of a certain crime would the police not 
have to follow that up at least to the extent of 
asking why? 

MR. BROWN: Well, they may well have. 
All I am simply arguing is that in this particular 
Inquiry and in respect to this particular investigation 
Lothink thathshoulbdebetproved fixrstaw Dethink 


secondly -- 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re.dr. 3958 
TORONTO, ONTARIO (Lamek ) 


THE COMMISSIONER: What should be 
proved first? 

MR. BROWN: That the police, during 
the course of the investigation of the charges that 
have been laid against Susan Nelles,should establish 
that during the course of that investigation they 
were seeking out the suspicion other people had about 


whether or not Susan Nelles,or any other person, 


committed that crime, that there is proof that they 
were actively doing that. I would Submit -.Sar,wthat 
the person that should testify to that is Phyllis 
Trayner, were you asked by the police whether you had 
any suspicions. Why is this evidence, this particular 
witness being asked to contradict something that 
Phyllis Trayner has not yet said. 

THE COMMISSIONER: Yes, all Baght. 

Yes, Miss Forster? 

MS. FORSTER: Mr. Commissioner, I echo 
the comments of Mr. Brown. . My concern with respect 
to Phase 2 is that if in fact the police do go on 
Suspicion, I think it is appropriate to ask this 
witness if she was told by anyone else that they 
suspected someone, or whether she told that to the 
police. With respect I don't see how it is relevant 


that she be told that they suspected Mary Jones or 
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ANGUS. STONEHOUSE & CO. LTD. Johnstone, re.dr. g5359 


TORONTO. ONTARIO (Lamek ) 

1 

2 anybody else. It is highly prejudicial, and the 

3 fact is the police weren't given that information. 

4 THE COMMISSIONER: It is not 

5 prejudicial to me, I'm a bit worried about Mme Roland's 

g electronic jury, that's all. “Iam not’ the slightest 
prejudiced by this sort of ching? 

A MS. FORSTER: I am concerned about 

° that too; but I°submit@it is really not relevant who 

9 somebody suspects, the relevance is whether or not 

10 that information was conveyed to the police or not. 

11 If it wasn't conveyed why then in. Phase II does it 

12 matter if somebody suspected Mary Jones. The 

3 relevant thing is that they didn't tell the police 
chars 

14 

THE COMMISSIONER: Yes. Mr. Shinehoft? 

15 MR. SHINEHOFT: My concern, Mr. 

16 Commissioner, is this, what would happen if Mrs. 

17 Johnstone was asked this question and says that an 

18 opinion was rendered and you do not permit the 

19 witness to answer the question, and then Phyllis 

70 Trayner comes and gives evidence that she didn't give 
an opinion. The position that you will be in is that 

e you will be forced to recall this witness. 

“ THE COMMISSIONER: No, I don't intend 

23 to recall the witness. I must say it doesn't - because 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re. dr be 396 0 
TORONTO, ONTARIO (Lamek) 


you see to me I really don't care that much what 
Mrs. Trayner's opinion was as to whether Susan Nelles 
was - the only conceivable relevance it may have 
would be either more in relation to the police 
investigation, if some opinion were expressed, a 
very strong opinion were expressed as to someone, 
with some decent basis: for ite maybe that should have 
been given to the police, that's all. 

You see, the interesting thing is 
the police are not pressing for this question to be 
asked. I think Mr. Percival is having a very good 
time here concerning this. 

MR. SHINEHOFT: My understanding, Mr. 
Commissioner, Snaecosueer me if I am wrong, is that 
we are trying to elicit all the possible answers, the 
relevant answers to evidence that would be given on 
Phase 2 to the witnesses who are giving their 
evidence at this time to prevent the recalling of 
these witnesses. I am just suggesting you might be 


put in a difficult position if she says the comment 


was made and it is denied by a subsequent witness. 


THE COMMISSIONER: Yes. All right. 
Thank you. Is there anybody else before I call on 
Mr. Lamek? All right,» now Mrs Lamek; 


MR. LAMEK: Mr. Commissioner, I accept 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone jy nate ar: S36r 
TORONTO, ONTARIO (Lamek ) 


entirely what you said yesterday that this does not, 
this question and this answer,is not relevant or 
helpful as far as cause of death is concerned. That 
is not the purpose in asking 1€, obviously, and it 
doesn = go-to thar. 

I might suggest, Mr. Commissioner, it 
does go to the police investigation and we are there 
essentially now,and it does it in two ways. If indeed 
Mrs. Johnstone was the recipient of information, then 
perhaps it should have been relayed by her to the 
police. If Mrs. Trayner, who after all was a 
very significant witness for the Crown when it came 
to the preliminary inquiry, had a view as to the 
appropriateness or inappropriateness of continuing 
with charges against Miss Nelles, perhaps she had an 
obligation to make that clear as well. It goes to 
those points, it doésn"t go “to Phase’ll- I know I 
share your concern and Mr. Shinehoft's that we don't 
want to call Mrs. Johnstone back. If Mrs. Trayner 
comes and gives us an answer to this question, as in 
my submission she may well be required to, we don't 
know what Mrs. Johnstone's version of it is unless 
she has told us. 

THE COMMISSIONER: Yes, all right. 


MR. LAMEK: In my view it is as simple 
as that. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re.dr. 3962 
TORONTO, ONTARIO (Lamek ) 


THE COMMISSIONER: Yes, all right, 
thank you. 

Miss Forster -- 

MR. LAMEK: I am sorry. 

THE COMMISSIONER: No, thank you, 
Miss Forster was standing up and I waved her down. 
That's what I was about to say. There is no doubt 


that this evidence could be relevant, but I think vB ale 


and now I am beginning to be affected by things that 
I don't think I should be, at least I didn't think I 
should be, but its prejudicial nature is so great 
and its relevance of so little value, and I am 
impressed by the fact that its greatest relevance 
will be to the police investigation and the police 


are not pressing the question and I am not going to 


require the witness to answer it. 

MR. LAMEK: Thank you, sir. 

THE COMMISSIONER: All right. 

MR. LAMEK: @Q@< Mr. Shanahan asked you 
about the behaviour of Phyllis Trayner in the pre 
4A/B days, he asked you if you knew her on 5A? 

A. Yes. 

Q. And he suggested to you as I 
understood him this morning, that the observations 


about those characteristics which have been described, 
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ANGUS. STONEHOUSE & CO. LTD. _ Johnstone, re.dr. . 3963 
TORONTO, ONTARIO (Lamek) 


sort of domineering, bossy qualities, constant 

seeking of reassurance, didn't begin to emerge or to 
be made manifest until the beginning of the epidemic 
period; do you remember him putting that suggestion to 
you? 

A. Yes. 

Q. Is it fair to say Mrs. Johnstone, 
that those observations, those manifestations, started 
to emerge when Phyllis Trayner became a team leader? 

A. That' S°vight. 

0. Which preceded the epidemic 
period by some three months? 

A. Yes. 

Q = She became a team leader when 


the cardiology service moved to the 4th floor? 


A. £ think 4+4so7%Vesi 

Q. Which was the beginning of April, 
1980? 

A. That Ys Sright! 

Q. And the epidemic period as we 


know did not begin until July; were you aware of 
manifestations of the characteristics and trends 
that we have talked about when she took on the 
responsibility of team leadership? 


A. I spoke this morning of the only 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re.dr. 3964 
TORONTO, ONTARIO - (Lamek ) 


1 
2 incident that I can remember her being in the charge 
3 position. 
4 Q. Yes. 
5 A. And she was just being oriented 
P to it. I really didn't get to know her that well 
until she became a team leader and I had cause to 
f deal with her all the time. 
: 0. No doubt that the onset of the 
9] epidemic period caused all sorts of stresses and strain 
10 I wanted to be sure that we were being fair in not 
11 unduly focussing upon the start of the epidemic period 
12 as being the start of the time when people began to 
3 make these observations about Phyllis Trayner; that 
would not be a fair observation, would it? 
14 
A. No. 
i. 0. i takes ie coo that: it was vin 
16 the early days of Nurses Trayner and Nelles working 
17 together on the same team that the tensions that you 
18 have described developed between the two of them? 
19 A. Yes. 
20 Q. And NursewWelles we know joined 
that team some time in June of the year? 
i A. Les) J thinks so. 
‘f Q. Would you describe them as two 
23 people with strong personalities? 
24 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re.dr. 3965 


TORONTO, ONTARIO (Lamek ) 
A. Yes, I would. 
Q. When two such people begin to 


work together ens team, is it in your experience 
unusual for them to clash in the early stages until 
they have staked out their respective territories 
and learned to work together? 

R No, I don't think it is unusual 
at ali, 


0. You said things did seem to 


settle down between them as the year advanced into 
the fall? 

A. rnat “seright: 

Q. | On the basis of your experience | 
and observations, is that what you would expect in 
such a situation? 

A. Yes. 

0. Now Mr. Tobias asked you about 


a couple of matters this morning and I just want to 


explore those briefly with you. First with respect to 
the questions, this may be more Hits § Kitely, questions 
by Phyllis Trayner about the blood drawn from Justin 
Cook post mortem. First as to the volume of blood 
that is drawn, I take it you have no source of 
information other than what Phyllis Trayner herself 


said to you had been drawn? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone 7 Ferar: 3966 


TORONTO, ONTARIO (Lamek ) 
A. That's right. 
0. And therefore we can't necessarily 


accept as gospel that 50 cc's of blood was drawn 


from Justin Cook, that is what she related to you? 


A. That is what she said to me. 

0. You have no reason to doubt it? 
A. NO; ek Gon te. 

0. But equally you have no other 


corroborating source of information? 


A. Not anything other than Susan 
and Bertha -- 

Q. pia they alsowsay 50 cc's? 

A. iney sron = say 50 co 7s ‘they 


Said so much blood. 


Q. I am talking about the particular 
volume. 

A. Oh, okay. 

0. I tell you that we have heard 


no precise volume given to us, although we are,trying 
to track it down. She appeared to be surprised that 
a substantial volume of blood had been drawn post 
mortem? 

A. Yes. 

Q. And you agreed with Miss Kitely 


that that surprised you a bit too? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re.dr. 3967 


TORONTO. ONTARIO (Lamek ) 
A. Yes. 
0. BOtn as fo the ctime.or drawing 


you said, and as to the amount of blood drawn? 

A. Yes. 

0. Now, as to the time of drawing, 
your private thought which you did not share with 
Nurse Trayner at the time was that they were taking 
blood for a digoxin assay? 


A. Yes. 


0. And that I take it to some extent 
explained to you why even after the death of the 
child they were taking a blood sample? 

A. Yes, but I also wondered why if 


they wanted that why they hadn't drawn that when they 


were drawing other blood throughout the arrest. 
Q. I suppose at that time he hadn't 
died, if the child had recovered then perhaps they 


might not have needed to do the digoxin assay, that 


May be one explanation, may it not? 

A. It could be, yes. 

0. As to the volume, you were 
Surprised, and as to that you are prepared to accept 
Mrs. Trayner's word that it was a substantial volume 
indeed. So the fact that she was surprised may not 


in vitself be surprising, is that faire 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re,cr. 3968 


TORONTO, ONTARIO (Lamek) 
A. Yes. 
Q. Were you surprised by the manner 


of her questioning of you? 

A. A bit, she was very insistent 
on wanting to know and she seemed very agitated. 

0. You told us that she was 


agitated, that she was insisting, that she appeared 


anxious? 
A. Yes. 
0. That this had occurred at all? 
A. Yes. 
Q. Do you have any recollection of 


Nurse Bell asking questions with such evident anxiety. 
or vehemence or agitation? 


A. I think there was the element 


of surprise in her voice too, but not to the extent 


of Phyliss. 

Q. Did the level of anxiety that 
you describe -- 

THE COMMISSIONER: I am sorry, I think 
you were going to say something else, were you going 
to say something else? 

THE WITNESS: No. 

THE COMMISSIONER: LL amysOxuny 7 lain 


getting too sensitive about this. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, redr.. S909 
TORONTO, ONTARIO (Lamek ) 


MR. LAMEK: Q Did the level of 
anxiety that you observed in Nurse Trayner's 
questioning puzzle you? Do you wonder why she was 
SO anxious about it? 

A. No, because - I am just CLV ING, 
cies: agit aceon in her voice did not Surprise me because 


She often had that in her voice after a stressful 


Situation, but I think it was more so in that particular 
at that particular time. 

Q. I do want to be clear, because 
at the moment I think you have told me two different 
things in the space of the last three minutes. Do I 
hear you now to be saying that with Nurse Trayner and | 
what you knew of her, the fact that there was agitation 
in her voice did not greatly surprise you, you have 
heard that in her voice on a number of occasions? 

A. Yes. 


0. But was there an enhanced level 


of agitation here that did cause you some surprise? 

A. I felt there was. 

0. This was agitation over and above 
Nurse Trayner's normal, in your view? 

A. Yes. 

0. And that to that measure 


surprised you? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re.dr. 3970 
TORONTO, ONTARIO (Lamek ) 


2 A. Yes. 
3 Q. To that extent did it puzzle you; 
4 did you want to know why? 

A. I guess maybe I did, you know, 
wonder why. 

Q . Did you arrive at any answer? 

A. NOGer Gucidny t 

Q. In light of what you knew and 


9 She did not? 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re-dr. 
TORONTO, ONTARIO (Lamek) 
©. And in light of the thoughts 


that you had been entertaining, did that added measure 
of anxiety or agitation disturb you? 

A. I think what I have to say is 
that I was concerned on why she was so insistent on 
having an answer and I am surprised that she didn't 
put two things together herself, the fact that the 
digoxin was to be locked up and the fact that there 
was such a large blood sample taken. 

Os I think I understand that, 
Mrs. Johnstone but I fear it doesn't directly 
answer the question that I asked of you. I have 
to ask you please to address it again. You were 
Surprised and puzzled by the added measure of 
agitation about Nurse Trayner's questioning of you? 

A. Yes. 

On Were you disturbed that she 


appeared to be agitated to some elevated level? 


A. | I don't know what you want. 

Oz 7 want you to tell me yes or no. 
A. Okay, ask me your question again. 
O. Let me go back and try and 


frame it as Idid initdally. You were surprised that 
she seemed to be extraordinarily agitated? 


ee Yes. 


; Syuens 
+ 
‘ 
ae. 
i a 
q 
j £44.) 
| 
! 
' 
~_ ' 
- 
= | 
| 
i 
| 
t 
2 arms 
ww 


ddovedts ahs Te sauitl mx 


aA 


sEtataiad 


-Q 


F z Ts Ts i? fa iY <a. id Vv 
Hib ,piinss PSHINS AS d Bent voy 


ble 1 geal ees? 


pesexe S68 Os - 


tans 


Siou-dauseie Aottadips so YS ann 40 
A oF eve t tenw aGins «a oh 
ps 7 ° 4 
n +} ~ 2 =A i vii ry by 4 oi 1 yi! - I | +] 
7 } + an cs av Ay 7 rsyor 
; ‘ “ y ‘ rey b iL 
iF } cf e£ 
r wl = Tf = ¢ 
<2 Lf ds 4 = = 
4 J 4 t 
' = A =f 
HP nt k 2 4 
; j ma | f) { 
=) i >; ek 1 pit ( <q 
x ) x < . 4 ¢ > ™ | iH J 
I it ar mae \ Pv ‘© 4 
sY a 
(a2 Bee rt oy ean =. 
¢ravel Gedavoto eton OF Oetetigs of betsooq" 
snatw os Sac Son 3° nob l ‘ 4 
7 A 
asy om [ie3 >} voy Ioew 2 sG 
' > 
’ — — . “ be a - - 
so LI zOLR oy sco sen , YRPO A - 
Sa tat Sta NOSG oF tH ml 2 a 


a * : 


> mee 


ANGUS, STONEHOUSE & CO--LTD. Johnstone, re-dr. S972 


TORONTO, ONTARIO 


(Lamek ) 
1 
2 
oO; You were puzzled and wondered 

3 why she was extraordinarily agitated. In Lup ide foley Lope 
4 what you knew and Mrs. Ross and in light of the 
5 thoughts that that had caused YOu, €o “entertain, did 
6 it disturb you that Nurse Trayner was extraordinarily 
7 agitated that a substantial volume of blood had 
8 been drawn from Justin Cook postmortem? 
9| A. I guess in some ways it did 

because I was surprised myself at the amount of 
‘: blood that was taken. When she told me that volume 
2 of blood, I thought there might be a possibility 
12 that they are looking for something else. 
13 Or Yes, but did Nurse Trayner's 
14 reaction to it, did her demeanor disturb you? 
15 A. A biter guess it .did. 
16 ON iewane to. Go back “to a 

response, a reaction of yours, please. Mr. Tobias 
a ask you about your reaction to the news you had 
“ received from Mrs. Ross when you came on duty that 
19 night. He drew your attention to that Part Of your 
20 evidence where you said that you assumed they were 
1 investigating digoxin. 
22 A. Yes. 
33 Or Do you remember that? 

A. Yes. 
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Johnstone, re-dr. 3973 
ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO (Lamek) 


O's And he asked you what you meant 
by they were investigating digoxin. You will recall 
that this morning? 

A. Yes. 

On. Now, you knew more than that 
the digoxin had been ordered locked up in your 
conversation with Mrs. Ross, Grane you? Mrs. Ross 
did give you some additional information, although, 
you may not have recalled it when you gave your 
evidence in chief. Your notes, Exhibit 357, or your 
note to Mary, which is written on Sunday morning. 

A. Yes. 

O. Attaches the photocopy of 
Mrs. Ross' memorandum and then goes on in the first 
paragraph: | 

"Several babes that have arrested have 

apparently had high digoxin levels, 

therefore the concern." 

A. Yes. 

0. Now, do I take it that that 
is information that you received from Mrs. Ross 
when you came on duty? 

A. It would have had to come from 
her because I would not know how I had gotten that 


information. 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re-dr. 3974 
TORONTO, ONTARIO (Lamek) 


On Thats right And you don't 
know anyone else in the course of that shift who 
gave you any such information? 

A. No. 

OF. So, Mrs. Ross had told you two 
things when you came on duty; (1) that digoxin had 
been ordered locked up and (2) that several of the 
children who had arrested had apparently had high 
digoxin levels. Is that fair? 

A. She must have told me that. 

QO. And indeed was it not for that 
reason that she took you aside into a separate room 
to give you as the Supervisor that message? 

A. Probably, yes. 


Os Everybody had to know the Gig". 
had been locked Up 


A. But everybody didn't have to 
know that. 

8) Thatvstright* 

A. No. 

QO. And this was information that 


she imparted to you? 


A. That's the impression I got, 
yes. 


On All right. And when you were 
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ANGUS, STONEHOUSE & CO. LTD. Johnstone, re-dr. 3975 


TORONTO, ONTARIO (Lamek) 


told those two pieces of information that several 
of the children who had had arrests had apparently 
had high digoxin levels, plus, the dig. has now been 
ordered locked up, you concluded did you not that 
the locking up of the dig. was part of an investiga- 


tion indeed, an investigation into a possible relation- 


ship between those high digoxin levels and the deaths. 
Isn't that really what flashed through your mind? 

A. |. I think for a few seconds it 
did run through, yes. 

Gifs Yes. Now, can we explore that 
fOr juste are mane They are investigating the dig. 
in relation to that other piece of information to 
which you have now been made privy that a number of 
these children have had high digoxin levels. 

A. Yes. 

Oo. I suppose that could have meant 
at first blush that they were considering whether 
the digoxin was over-strengthed, for example. 

A. thats right. 

©. Because if the digoxin were 
over-strenghthed then that might account for high 
digoxin levels, it might even account for some deaths. 

A. Yes% 


OF It might possibly mean that 
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Johnstone, re-dr. 
ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO (Lamek) 
1 
a 
<6 the digoxin was in some way contaminated in the 
3 
course of manufacture, something like that. 
4 
A. Thatishright: 
) Q. But the thought that went 
6 through your mind wasn't either of those, was it? 
7 A. Noe @ 
8 Q. The thought that went through 
9 your mind was, God, is it possible that someone is 
doing something to those children with digoxin? 
10 
A. I entertained that thought, 
i 
yes. 
12 Os Because neither of the other 
13 explanations could satisfy the patterns that you 
14 had observed, could they? Over-strength digoxin 
15 doesn't just show up between 3:00 and 5:00 in the 
morning. 
16 : 
A. That's true. 
7 
O- Contaminated digoxin doesn't 
18 ; . 
just show up with one team of nurses? 
19 A. No. 
20 ey. And if indeed there were 
21 a relationship between digoxin and these deaths 
22 then were you not, Mrs. Johnstone, compelled to 
3 entertain the thought that flashed through your head 
that perhaps somebody was doing something to those 
24 
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Johnstone, re-dr. 3 el 
ANGUS. STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO (Lamek) 


children with digoxin? 

A. I think with the information 
and adding it all up I couldn't think anything but 
ciate 

QO. That's right. And that indeed 
was the true cause of the anguish that you had that 
night, wasn't it? 

1A, Lf think so. 

MR. LAMEK: Mrs. Johnstone, thank 
you very much, you have been very helpful. 

THE WITNESS: Thank you. 

THE COMMISSIONER: Thank you, 

Mrs. Johnstone, thank you indeed. 
-~--Witness withdraws. 

MR. LAMEK: Mr. Commissioner, it is 
20 minutes to 1:00. Yesterday with your blessing 
I told Miss Coulson and her counsel that she would 
not be required until 2:30 on Monday. I know you 
propose to deal some time today with the question as 
to the statements and I gather that Miss Kitely has 
something to say as well. I don't know what your 


wish is, whether you wish to proceed now or what? 


THE COMMISSIONER: Well, we could rise 


now until, say, 2:15. Would that seem reasonable? 


MR. LAMEK: No, that would be fine. 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


THE 
MR. 
THE 
with those matters 


---Luncheon recess. 


3978 


COMMISSIONER: VES gale rione. 
LAMEK : ahiank youyasirn: 
COMMISSIONER: We will deal 


then. 
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ANGUS, STONEHOUSE & CO. LTD. 3979 
TORONTO. ONTARIO 


~--Upon resuming at 2:15 p.m. 
THE COMMISSIONER: Yes, Miss Kitely. 
MS. KITELY: Yes, Mr. Commissioner. 


on Monday and Wednesday my friends Mr. Hunt and 


“Mr. Percival made certain comments and suggestions 


to you and ZI indicated yesterday that I would be 
pleased to deal with them today and I would like se 
do so now if I might. 

THE COMMISSIONER: Yes, go ahead. 

MS. KITELY: Might I start from the 
beginning as it were in the sense that when you 
granted standing to the Registered Nurses' Association 
in May I am assuming it was because you agreed that 
the Association had an interest in the proceedings. 
Might I say that the Registered Nurses' Association 
1S an organization of approximately 42,000 members, 


Registered Nurses in the Province of Ontario. In 


order to keep its members informed the Association 


uses various methods of communication. 

The membership has been divided by 
the organization into 10 sections in the province. 
In each of those 10, meetings have been held or will 
be held to inform members of the RNAO of the 
proceedings at this Inquiry. These meetings are or 


will be addressed by a member of the Association and 
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by one of their counsel at these proceedings. 

Hamilton was the first of these. 

The report in the Hamilton Spectator that my friend 
brought to your attention yesterday, which is dated 
January 3lst, arose out of a meeting in Hamilton on 
January 30th. 

The area association members 
expressed a keen interest in the topic, as was 
evidenced by the attendance of some 350 people and 
Many questions from the floor. There will be nine 
more of such meetings in the province. 

The Registered Nurses'! Association 
does not have a policy of holding Meetings where the 
press is excluded and consequently press did attend 
the meeting in Hamilton. 

Aside from such meetings as these, 
the Association communicates with its 42,000 members 
by use of the media. The RNAO has used and continues 
to use the media to inform its members about important 
nursing issues such as the Canada Health Act and 
the Reform of the Health Disciplines Act. 

The RNAO has the right to use the 
media in this fashion and the members of the RNAO 
have the right to be kept” informed. In my respectful 


submission, the statements as reported in the Hamilton 
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Spectator and those. taped on the CBC and provided to 
you by my friend on Monday do not violate any rules 
or standards. I can assure you that no statements 
were made with any intention to offend you as 


Commissioner or this Commission; rather, they were 


Made to communicate the Registered Nurses'Association's 


views on ian this Commission means for nursing 
and were made in the exercise of the right of free 
speech which we now all know is guaranteed by the 
Charter. 

In my respectful submission no 
impropriety has been committed. While I have 
considered yourcomments of Monday, it is my submission 
that our clients, the Registered Nurses' Association, 
iLsgnotsoutso£t control. 

The Registered Nurses' Association, 
its spokesman, in this particular occasion Allie 
Lehmann and counsel for ithe RNAO ought not to be 
restricted or prohibited from communicating freely 
and openly to its members in the media. Such a 
restriction would violate the right of free speech. 

With respect to the events before 
you that my friends have pointed out in the last 
couple of days and with the exception of Notice of 


the Application for Leave to Appeal, for which 
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apologies have been made by Gail Paech, President of 
the Association both privately and publicly; .no 
impropriety has in my submission been committed. 
We do not feel compelled to get the RNAO under 
control. 

In my respectful submission, the 
Association has the right to speak out and has not 
acted in a manner which is irresponsible, unprofessiona 
or improper. 

In my comments to you on Monday, 
sir, I referred to the "other world" which goes on 
when the hearings are recessed. I appreciate that 
you may not be aware of what transpires, nor are you 
likely to watch or listen to the half dozen electronic 
media or read three or four newspapers, the electronic 
jury as my friend Mr. Roland called it this morning, 
but in considering the suggestions made by my friends 
Mr. Hunt and Mr. Percival on Monday and Wednesday, 
in my submission one must consider the material which 
has in the past been given to the public and it is 
inappropriate to deal with these suggestions made by 
my friends in a vacuum. 

I have, sir, assembled an assortment 
of copies of media publications which in my submission 


reflect the public perception of the proceedings in 


. et ae nee r 


2 ee 


7 
gor’ OD | 


eae | ginko 
liad 
ee . 7 
dor kd) Bas dU. 26 88e od apts add 26 nos da Loaash 
Yorstosarty rabaranoqaeast ged win gears s ot betes 
seyetame 


poses 


sone au, ady of a¥matiags Yor ot 

nd eso detawelzem sedate” aad of Hopaetes 1 .ate 
ste 27Ri SG» T -bonae sis mit ephiteed sta caiw 
uo PIs, FOR «awvigetinns Jatt saeve Be 20K yom GON 

“okengsbigne: naxob lad adder anaakt to 'ytisen on wiodit 
| skqgttreates at) eteqeqewen quel ‘se ewtidls hues 20 thom 
(pasierom Gis 34. Lyblew basset vat Bretss qm en 1 2U( 
abrers? ya yl steaee enobtamspys. sila pres ebruncs ip aud 
Yabeorhsy tans yobuet a0 favibaret 2M bye gaol a 
dotdw Lotapsnm ota Tebbertor kgm ee Retssladve ye nt 
at 32 bam otidug St oo hevkp need tone ale mt eer 
| id whew enotsenpyud needs siete Zand Ge weakagoragens 
auupet «wi eb ke? va 


+eemgzougs ne beidmesea sie vat t 


notiatadve “ym nt acide snelventideg eibem 20 balgea’ 20 
nt apiiheercag ef2 20 nolageoted oiidua eda eoelter 


ae za aon adie | 


BSB 2 & & 


23 


24 


25 


ANGUS, STONEHOUSE & CO. LTD. 3983 
TORONTO, ONTARIO 


which we are all engaged. I do not intend to read 
from each of those excerpts, but I do wish to high- 
light a couple of them, sir, and if I might. 

The excerpt on the top of the pile 
is from a broadcast of Peter Trueman of Global 
Television on February 14th, 1984. I understand 
this was during the course of the evening news. I 
draw your attention to the end of it, at the bottom 
of the first page, and I am quoting: 

"And I don't mind telling you I have 
never been involved in anything quite 
so unfair or damaging to innocent 
citizens in 30 years of journalism 
but it is the terms of the Inquiry 
which are responsible not the news 


coverage." 
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Mre,Commissioner; I want to refer to 
a few; I do not intend to make comment on them. 

firlecannturneto the nextsonesae. This 
is from The National. If you look at the top, sir, 
there is 2200 hours and The National, and it is dated 
the @thtoetivfebruaryyri984¢eandait is primarily a 
broadcast by Ted Bissland who is frequently in 
attendance at the hearings. 

Canyle take: you, Sir,.to the. bottom, or 
I gather on the second page of the one you have. It 
Should be right towards the end and you will see the 
words "text 64", and I am reading from just above 
that, the last entry under Bissland, and I am quoting: 

"Lawyers called today's testimony 
the most startling in the past eight 
months. One, the lawyer for Ontario's 

Attorney General said if this had 

been known by police it likely would 

have changed the direction of their 
investigation." 

If we can turn to the next one, sir, 
this is one which at the beginning indicates it was 
at 7:53 and it was broadcast on Metro Morning again 
by Mr. Bissland with Joe Cote. 


The date at the top indicates 
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February Sth, 1984° 
Piette cCanmcaxeeyour Sir, eto what. 1 
believe is on your second page, and the passage to 
which I am referring was yellowed out in my copy so 
you will find it black on yours. I am reading from 
the quotation £6 the: Bissland: 
Nell, chink 2 certainly is 


difficult for those people, there is 


no question about that. Also I think 
it is probably difficult as we are 
finding now to find out how the 

police got their information during 
that time frame. They've said to me, 
you know, they didn't get the greatest 
of co-operation. I think that's 
becoming more obvious as we go on 
during this whole thing, and even 
though they were looking for a murderer 
or a suspected murderer as part of 
their investigation, they didn't get 
that abundance of co-operation. And 

I think as the one lawyer for the 
Attorney General's Department pointed 
out that if the police had known about 


this kind of information way back 
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"three years ago, they may very well 

have changed their direction of their 

whole investigation." 

THE COMMISSIONER: Sorry, if I can 
just interrupt for a moment. Is this supposed to be 
something outside the hearing room or is it inside? 


Mow KI TEDY: .OQutside,..sir. 


THE COMMISSIONER: I thought he said 
that inside? 

MS. KITELY: I believe Mr. Bissland 
is quoting from him, outside, sir. 

THE COMMISSIONER: Yes. All right. 

MS; -KITELY:».But my, friend, I.am.sure 
when he is called upon will comment. 

The next one, sir, in the documents 
that you have is an excerpt from a City TV broadcast, 


and this has simply been typewritten. We don't have 


the media scan version of it, but I believe it to be 
accurate. 
This was a broadcast done from this 
courtroom on February 8th, and I am quoting: 
"One of the lawyers here at the 
Commission told me in his opinion 
had Bell been more co-operative with 


the police and indeed told them about 
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"the night she saw Trayner give some 
unknown drug to Baby Miller, the 
scope of the entire police investi- 
gation would have changed." 

The next one, sir, is an-excerpt from 
an interview done on Sunday Morning at 10:41 a.m. on 
the 5th of February, 1984, and although the spelling 
of my friend's name, L-e-m-m-i-c-k, is incorrect 
I believe it to be Paul Lamek. And the interview is 
with one Earl Levy, and I don't propose to read from 
it. -Iteis quite a lengthy interview, but. I draw 
your attention to the debate that went on between 
Mr. Levy and Mr. Lamek on the issue of naming names. 
And the introductory portion of that was the evidence 
from Costello about Susan Nelles and Phyllis Trayner. 

Lip linaghtwasksyou toeturns tosthe 
next one, sir, which is an excerpt from the Globe 
and Mail dated Wednesday, the 18th of January. 

THE COMMISSIONER: Yes. 

MS.,KITELYs, The introductory 
paragraph by Kevin Cox indicates, and I quote: 

"A Royal Commission into baby deaths 
at Toronto’ seHospitalis formSick 

Childrensisean inquiry. tos findya 


killer the lawyer for the Hospital 


says." 
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1 
2 THE COMMISSIONER: Sorry. Do you make 
3 anything of that? Those are press reports on something 
4 that took place in the court or in the hearing. 
5 MS. KITELY: Some of this is and some 
é Shure Lenttyesiy . 
THE COMMISSIONER: Well, that that 
é isn't may be relevant, but surely that that is, that 
is their right and their duty to report if they find 
9 it interesting. 
10 MS. KITELY: I am not commenting on 
11 their reportage, sir, I am introducing these to 
12 indicate to you what is being reported. 
13 THE COMMISSIONER: Yes. All right. 
MS. KITELY: And the public perception 
i of the job we are all performing. 
i THE COMMISSIONER: Yes. All right. 
16 | MS _PKITEDY:t0Inegthe. third paragraph 
7 Mr. Scott is quoted as having said: 
18 ® "If there is a killer and Justice 
19 Grange knows who it is we want that 
20 name." 
They then - Mr. Cox reports about the 
i position taken by all the nurses, and refers again 
a to Mr. Scott, and I will take you down to about the 
23 sixth paragraph. With reference to Mr. Scott he says: 
24 
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"If a nurse were named as deliberately 
administering overdoses to babies she 
would become -- 

THE COMMISSIONER: Sorry, I haven't 
oped that yet. 

MR. LAMEK: Part way down the page. 

THE COMMISSIONER: It is about the 
sixth -- 

MS. KITELY: It is the eighth paragraph 
actually, sir, | 

“He said if a nurse were named as 
deliberately administering overdoses 
to babies she would become a pariah 
in the community and she would be 
unemployable in her profession and 
several others and she might never 
be bDrougnhcto trial.” 

I believe that to be a quote from 
Mr. Scott‘s position’ at the Divisional Court. 

If we could turn to the next one in 
your documents, sir, there is an excerpt from tHe - 
Toronto Start dated Wednesday, the 25th of January, 
1984, and if you will look at the right-hand column 
under the heading "Safeguards Available", this is 


again with reference to the Divisional Court, and I 


am quoting: 
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"Scott said the Royal Commission 
waS an inquiry to find a hii er ad. 
characterization denied by Paul Lamek, 
Counsel for the Commissioner." 

John Sopinka is referred to in the next 
paragraph and then I quote: 

"The headlines would say "Grange 
Finds Killer"and everybody would think 
that, Sepinka, said. in res submission 
to, the. Divisional court.” 

If I can ask you to turn to the next 
one, sir. This,is an excerpt from the Toronto Star 
on January 24th, and if you will look at the bottom 
portion of the first page: 

"Strathy, the nurse's lawyer, said 
in an interview outside the hearing 
that his client's presence on the 
ward was a coincidence. At this point 
it appears it is simply a coincidence." 
Going down three paragraphs, sir: 

"Strathy said Trayner is looking 
forward to an opportunity to give her 
evidence at the Commission." 

If I could ask you to turn to the next 


one, sir. This is from an article in the Globe and 
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Mail on the 30th of January, 1984, and again this 
was reference to George Strathy and I am quoting in 
the middle paragraph at the bottom: 
“Her lawyer, George Strathy, said in 

a recent interview that the public 

must be patient and allow Mrs. Trayner 

to explain what happened when the 

babies died. He said it was grossly 

unfair for the report to point to 

Mrs. Trayner without examining the 

possible involvement of all other 

hospital personnel and without. looking 

at the possibility that the overdoses 

were given by someone not working on 

the ward." 

If I can take you to the next one 
which is an excerpt from the Globe and Mail on I 
believe the 26th of October, 1983, in the second 
paragraph on the left-hand side: 

"John Olah said in an interview 

yesterday that his client Janet 

Brownless who is still working on 

the cardiac unit of the hospital 

has been catapulted into jeopardy 


by a ruling of Mr. Justice Samuel 
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9 

1 

2 "Grange who heads the probe; that any 

3 | one of the five members of the nursing 

4 team on which she served could be 

5 implicated by the deaths being 
reviewed by the Commission." 

: On the right-hand side: 

’ "Mr. Olah said yesterday Judge 

8 Grange's ruling that he can implicate 

9 individuals in the deaths contradicts 

10 hereeee sent to him by Commission 

11 Counsel Paul Lamek stating there was 

ie no evidence against Miss Brownless. 
For 12 weeks of evidence our client 

has apparently faced an unstated 

if jeopardy based upon allegations of 

15 facts unknown to us, Mr. Olah said in 

16 a letter to Judge Grange." 

17 Going down two paragraphs: 

18 "He said if the Judge will not say 

19 what evidence he has against Miss 
Brownless he is prepared to go to 

ay Divisional Court to demand the 

at production of the allegations against 

22 her and the right to call witnesses 

23 about the allegations." 

24 


25 


a 


on 
ns 


> 
i] oe Dis ™ 
aR 

‘ S : 
yan seit ,Sdouy sao shea ow opaes" 


pniewin eng Io atedmam evil sda Yo ano he 
#. ed bluoe bevitee sia Aolde ao fesse ie iw 
aa 


sob eft yd betenbtom . 


" saipreltimneo sh vo oe Molva h 
: 
| i) aa 
: @D. : ail-vie a gas mo) 
| x 
ML p=2eI39 Siew Malo 2h” 
4 ‘9 
se a a be oO t hs ov e ’ = mien. Pay 
j 
‘ ” r] a re ame ee | iis isi) ro ° ts 
nro. ce mo f ot s 2332 j if 
tow 3 1 i Rl a asf 
‘ Lawors e 3 6 mbive 4 
L 
wmsttoe tu enaet » Ss axon » 
4 
) 
| hbeseteay ma = is eigreisqye bac 
i to encitcapelia nga oe sod yvbssqdoer 
, 
- ai biee Calo .aM .e@ G2 avonire ofou2 ; 
| + oO 
7 ‘ -oorte2® spipt ef zetzal 6 ' 
4 
| tedgesy4149 ow? mwos gaieo ay 
| 
oa § ° 
; yan Jon fliw sebe% ade 2 Hlae ail 


sxirt +endenpe aad ed sonebive 2afe 9 " 
7 
. ov op of Seusgeta of af 229i meose 
> a 


ace boda of Px1NeO fecotervig 7. 


es 


; ’ 
senteve andisesélia eft to aokscegherg = a 


geezantiw Liss of 77tir. a9 a sah 
hg > 7 A : % ia -_ 


j 
~~ — 

7 - = , - tz ° 7 sary £4 : 

_ 7 ate po 


ANGUS, STONEHOUSE & CO. LTD. 3993 
TORONTO, ONTARIO 


1 
2 Next in your pile, sir, is an editorial 
3 from the Toronto Sun dated Wednesday, February 15th, 
4 1984 and the -- 
5 THE COMMISSIONER: Is that today? 
: MS. KITELY: February 15th, sir. 
THE COMMISSIONER: I'm sorry, what Gay 
/ are we at? , 
g MSeeKEDELY: 6th, ‘sir. .I hope. 
9| THE COMMISSIONER: Yes. All right. 
10 MS. KITELY: The date should be at the 
11 top of it. It has come off in the photocopying. 
12 The headline is "Pointing Fingers", 
13 and the introductory sentence is "Whatever happened 
to innocence until proven guilty?" 
“ If you will go to the middle of the 
i? editorial, and I am quoting: 
16 "But to allow such serious 
17 accusations to be made against 
18 individual nurses in the freewheeling 
19 atmosphere of the public inquiry and 
20 under the glare of television lights 
has a disturbing star chamber quality 
a fopnth? 
22 If you will go down to the fourth 
23 last paragraph, sir: 
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"AS) av fine’ point) of law; naming names 
isn't necessarily determining Gua Ley 
but in the public mind it senteiois 
ishpointing@tingers." 

If you will go to the last line, sir: 

"If fingers can be pointed at these 
people, they can be pointed a aes 


even you." 


The next, sir, is an excerpt from the 


Toronto Star dated Friday, September 16th, and if you 


will go to the second column, the third full paragraph: 


"Outside the hearing room Sopinka 
Said Percival was trying to raise all 
those old chestnuts about Nelles. I 
don't think there should be a 
reprosecution of Nelles.” 


Tf yourwillturnitorther next one, sir - 


this is from the Globe and Mail dated December ipso 


If you will go to the last two paragraphs: 


"Hospital lawyer Ian Scott yesterday 
denied in an interview that the 
hospital had concealed any information 
fromeDr @hastreiter. Mr. Scott said 
Dr. Hastreiter was a Crown witness 


at the preliminary hearing and the 
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"hospital staff did not try to speak 

to witnesses." 

The next one, sir) ®is van excerpt from 
the Toronto Sun dated Wednesday, 25th of January, 
under the byline of Claire Hoy, Pana @isp+sirloyou will 
look at the right-hand column, the fourth last 
paragraph: 

"McMurtry's office and police both 
acknowledge the release of the full 

Atlanta Report, a censored version 

came out in November, does not change 

the status of the criminal investi- 
gation. Obviously if the report 
contained hard evidence charges would 
have been laid a year ago. Surely 
without evidence nobody should be 

fingered even indirectly for such a 

heinous crime, yet Trayner has been. 

It is not fair and it is certainly not 

justice." 

Next, sir, is an excerpt from the 
Toronto Sun, January 24th, and if you will look at 
the right-hand column, sir: 

"Metro Police Chief Jack Ackroyd and 


a spokesman for the Attorney General 
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"Roy McMurtry both said the release 

of the report will not change the 

status of the investigation. A.G. 

spokesman David Allan said if it was 

felt a criminal prosecution could have 
been launched on the basis of the 

Atlanta study charges would have 

been laid." 

DEVyOuUr wilh go tor theiext one, “sir, 
an excerpt dated January 21st, 1984, and we will give 
some time to out-of-Toronto newspapers. There are a 
few I understand. This one from the Ottawa Citizen. 
And if you will look at the right-hand column at the 
top, and I am quoting: 

"Commission counsel Paul Lamek 
conceded in an interview that any 
persons named would suffer some 
prejudice as a result, but what the 
hell do you do with the terms of 
reference he said. Judge Grange has 
got to make it workable." 

If you will turn to the next one, sir, 
this is from the Sun, Toronto Sun, dated Wednesday, 
February 2nd.- If you will) look. at the fifth paragracn, 


sir - actually the fourth because the fourth refers 
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to Mr. McMurtry - and the fifth is in reference to 
Mr. McMurtry and it says: 
"But he conceded the Divisional 

Court ruling went a step further than 

he originally intended in establishing 

the public inquiry last April." 

Last in this series, sir, is an 
article from the Globe and Mail on February 14th, 
Orland French's column. If I can take you to the 
right-hand side at the bottom, sir, the second last 


full paragraph at the end: 
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"It is a wide open, wide-ranging 
public affair that threatens to 
trample all over individual rights 
before sit is over." 

Now, sir, I have brought these 
forward not for purposes of commenting on each 
individual one but to indicate to you that inter- 
views have been given by an Secortnene of people; 


George Strathy, John Olah, Ian Scott, Mr. Sopinka, 


Mr. Lamek, and no one is suggesting that any of them 
are to be prohibited from continuing to act as they 
have in the past. 

THE COMMISSIONER: Just so that there 
be no misunderstanding, the complaint with respect 
to yours was criticism of other counsel, naming 
other counsel who were away from the Commission; 
that is what it is. I didn't see in any of those 


excerpts any criticism of the Commission.or of other 


counsel, The complaint, as I understand it, has 
been that you are counsel here for an interested 
party and that you have a right to speak here; you 
have a right to say what your complaint is about 
other counsel and about the Commission and that if 
you, instead of doing it here, you do it someplace 


else, that is improper, unwarranted and, in one word 
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expressed by one of the counsel, it is cowardly. 
That is the complaint. 

I have not seen in any of these 
others that there™is"a*complaint?) Mind you, it! is 
quite different when a reporter or a columnist - I 
would like to think that they are all dead wrong 
in their comments. Supposing they are not, they 
have a perfect right to say it, and that is what 


Voltaire said; they have a right to say it because 


they can’t- say it*®here. oThey can*t Standup and 
tell me; if they did, I am afraid we would never 
get through this Commission. 
MS. KITELY: Sir, the reason. for 
going through these various excerpts when I introduced 
them is an indication of the information which the 
media is giving and the public is receiving, that 
was the sole purpose of doing it, sir. 


THE COMMISSIONER: “Yes All right. 


MS. KITELY: And to indicate that 
part of where the information is coming is clearly 
in the hearing room and part of it is by interviews. 
The interviews have included my friend Mr. Hunt, 
who quite clearly had to have an interview in order t 
have been quoted outside the courtroom. It also 


includes Mr. Ackroyd and, in one of the excerpts, 
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unnamed police sources, notwithstanding Mr. Percival's 
rather sweeping assertion that no such statements 
have been made. 

I am not suggesting that Mr. Hunt and 
Mr. Percival and their clients should be restricted 
to public communications. In my submission this is 
a public hearing to which the media has been invited. 


All indications are that the openness will continue. 


There are bounds on free speech, sir, but in my 
very respectful submission my clients have not 
overstepped them. 

Those are my comments, sir. 

THE COMMISSIONER: All right. Thank 
you. 

Well, speaking of naming names, almost 
everybody has been named. 

MR. PERCIVAL: Mr. Commissioner, I 


think perhaps Mr. Roland and Mr. Ortved and myself 


should have out halos screwed on today because we 

were not one of those who were named as giving 

press conferences outside of,this Commission. Et 

goes right back to the very thing that you, sir, 

have said. We can make comments it seems to me withi 
the four corners of this Commission when they can 


be responded to but, when you start to make personal 
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accusations about counsel and other people where 
they cannot fairly be responded to, therein it 
becomes more than just comment; it becomes a personal 
vendetta and I say nothing more. 
THE COMMISSIONER: Does anyone else | 

want to say anything? 

MR. HUNTS) Mr. ont tees soe Caan: 
submission, my friend Miss Kitely really has not 


addressed herself to the issue that was raised, and 


as you have pointed out. When I came to you in 

this hearing room on Monday morning with my comments, 
I directed them specifically to an interview given 
by a representative of my friend's clients. My | 
comments were directed to remarks made that had 
firstly the effect of attaching very disparaging 
labels to my clients, along with the police clients 
and to their activity, which is the subject matter 


of this inquiry here. 


In addition comments which I drew 
to your attention about suggesting a lack of 
impartiality on your part in conducting these pro- 
ceedings; . «. and remarks that imputed bad 
motives to Mr. Percival and myself. 

In my submission none of those issues 


have been specifically addressed by my friend. 
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At no time did I suggest Reheat my 
friend or her clients could not make appropriate 
remarks to anybody, and I wouldn't want to be taken 
as suggesting that anyone is precluded from exercis- 
ing any of their rights, but there are bounds of 
propriety that have to be observed. 

In my submission this is a matter 
which is before you. I cannot accept my friend's 
Statement on Monday that this is not a court of law 
and that therefore none of the usual respects 
accorded to a court of law is due to you. In my 
submission my friend has, by raising remarks of 
others, which as you Poin sour don't involve any of 
the issues that were drawn to your attention on 
Monday, my friend is really deflecting the issue 
and has not really responded at all to the matters 
that were raised on Monday. 

So far as comments of other people 
that have been made in other circumstances we the 
media, as I say, I am not suggesting at all that 
people may not be compelled in certain circumstances 
to make comments; when they do they have to be 


aware that there are consequences that attach and 


they may attach because they have -- they are parties 


that have standing before this Commission. 
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THE COMMISSIONER: Yes. All ELGHE? 
Thank you. Is there anyone else? 

Yes, Mr. Lamek? 

MR. LAMEK: Mr. Commissioner, Mr. 
Alan Borovoy, counsel to the Canadian Civil Liberties 
Association, is here and wonders if he might be 


heard by you on this matter. 


THE COMMISSIONER: Yes. Mr. Borovoy. 

MR. BOROVOY: Thank you very much, 
Mr. Commissioner. I haven't yet had, the opportunity t 
appear here. The Canadian Civil Liberties Association 
takes respectfully the position that the participa- 


tion, the comments made by parties to the Commission 


outside the Commission are, with very few exceptions, 
ought to be of no concern to the Commission. The 
Commission was created as a fact-finding and 
recommendation-making body. It does not have, and 


was not intended to have, a monopoly on the finding 


of facts and the making of recommendations. Indeed 
it coexists with a number of other fact=finding 

and recommendation-making processes in our society; 
the political process, the journalistic and other- 
wise. It is not a court of law and I think the 
significance of its not being a court of law was not 


really addressed by the last counsel I heard. The 
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1 
Cy 2 Significance of that is it is not making decisions. 
3 The real decision-makers are outside of here; they 
4 are the Government, the Legislature and the public? 
5 They are the ones who will: be making whatever 
P decisions ultimately flow from this and the other 
| processes of fact-finding and recommendation-making. 
; THE COMMISSIONER: YOuUrSsavyale asinot 
° making decisions? You mean it is not making binding 
9| decisions. I wish I could take you seriously. You 
| 10 said it was not making decisions, and I could stop 
11 right now and go home because I am required to make 
12 decisions; I am required to find out the cause of 
ia death; I am required to investigate what the police 
| did and to make a report, and that of course is a 
14 
decision. 
i MR. BOROVOY: Forgive my imprecision, 
16 Mr. Commissioner. That is quite so. What I meant, 
ity it is not a final and binding decision in the 
| 18 sense that a court of law -- 
19 THE COMMISSIONER: And of course that 
| mS is right in the terms of reference, to make no 
| binding responsibility and, of course, I have been 
‘e teyingeto folilowsthats 
| = MR. BOROVOY: Precisely. 
23 THE COMMISSIONER: But it doesn't make 
| 24 
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it any easier, the fact that it is not binding. The 
task is more difficult and this is really -- I would 
like people to understand. Of course to begin with 


as I said it is my misfortune but I was brought up 


a lawyer and then I.was appointed a judge and I can't 
help but®think that*way .Sear can't help but think 

that I have lawyers in evbne of*"me.” I’ ean't help 
but think that those lawyers should behave in what 


we have always considered - and perhaps now we are 


wrong and perhaps lawyers should no longer have 
respect for their colleagues; they should no longer 
have respect for the Bench, but that still seems to 
be what our rules are. For that penods the 
complaint is that if a lawyer who has a right to 
speak here, to complain about what is happening, if 
he goes and speaks to the press about it or he speaks 
to a large body in Hamilton or some:place and says 


that the Commission is being unfair, says that 


counsel are abusing the witnesses unfairly and are 


getting away with it and doesn't say it here, it 


‘makes my task that much more difficult. Because 


I can't answer. I can't answer what they say there 
and I can't go reading all the papers finding out 
what is being said so I can dispute it. Is it not 


fair that if they have standing, if they are here, 
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that they will say it here? That is all. That is 
really all that the complaint is. No one is trying 
to stop them. No one is trying to stop the public 
from saying what the public wants to say. If the 
public thinks this is being badly run, then they 
have a perfect right to say it. But if they happen 
to be one of the laywers here, would they please 
say it to me here. That's all. 

MR. BOROVOY: I don't think that there 
can be any objection to asking those with standing 
to address their grievances about the Commission to 
the Commission. That is, however, not my under- 
standing of the complaint. 

THE COMMISSIONER: I understood that 
is exactly -- that is the way I understood it to be. 

MR. BOROVOY: As I read it in the 
transcript there was some suggestion that no matter 
what they say here there was something improper about 
saying what they have to say elsewhere. 

THE COMMISSIONER: Well, you see, 
this is the problem and this is where we obviously 
differ. The argument is, and it is one that you 
and I - you are a lawyer and I was a lawyer and I 
hope I am still considered in some circles to be a 


lawyer - this is our principle. We speak in the 
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courtroom, we complain to the judge and if we don't 
like what the judge is doing, we take it -- they 
didn't like what I was doing about naming names so 
they took it to Divisional Court and they are now 
taking it to the Court of Appeal, and I am entirely 
with them; that is what they are entitled to do. 

MR. BOROVOY: With great respect, 
Mr. Commissioner, I think that is just the point to 
which I would like to respond. I would suggest that 
they ought not to be confined to their remedies at 
law when they have a complaint about the conduct of 
the Commission. They may have some complaint with 
respect to your exercise of discretion. I can see 
no -- 

THE COMMISSIONER: I can't answer it; 
I can't answer it. And you see I am not allowed; 

I can't speak. 

MR. BOROVOY: I can see no valid 
reason why their right, and in some cases their 
obligation to participate in these proceedings, 
means that they have to put all their eggs in this 
basket when the decisions, the final and binding 
decisions on so many of the matters before you will 
be made elsewhere. I submit that that is not a 


reasonable limitation on those who are participating. 
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THE COMMISSIONER: Which am I to 
follow? What they say here or what they say else- 
where? Because I would have to have a team in order 
to follow their complaints there. Surely, they 
want me to know if I am doing something wrong; they 
want me to know it and they want me to correct it. 
That is what our judicial system is about. You 
tell the judge, you object to evidence going in; 
you object. to what he is doing; you tell him and 
then if he is a fair and reasonably unprejudiced 
person he will consider the complaint and perhaps 
correct what he is doing. 

MR. BOROVOY: But at most that is 
an argument for requesting -- at most that speaks to 
the wisdom of propriety, if you like, of the making 
of whatever complaints they have here, but it does 
not speak to the propriety. of their aiso being able 
to speak elsewhere when so many of the key decisions 
arising out of this process are going to be made 
Sere 

THE COMMISSIONER: I just ask, is it 
fair, 1S) 16 fair to me, is.it fair to Mr. Hunt or 
to Mr. Percival that they say they are conducting 
themselves in an improper and unethical fashion? Is 


it fair that you can say that to somebody with the 
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cc12 2 press there, the press reporting it, and it comes out 


3 in the press and they have no opportunity to reply? 


4 Ls tna berate. 


5 MR. BOROVOY: -. I would submit with 


great respect that it somewhat exaggerates the 
argument tOuscy a—— 

THE COMMISSIONER: It doesn't exaggerate 
the argument, it exaggerates the facts; it doesn't 


exaggerate the argument. The argument is perfectly 


10 clear. It is a question I ask you - you ask me, 


11 is it fair to stop them from saying something. 
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Certainly it would be improper for me 
to try to stop someone short of defamation as long 
as they can control themselves to that extent, to 
stop somebody from saying something, someone who 
cannot be here and cannot make a comment. For instance 
you, you're not here and you want to go out .to the 
press and a I think this so and so is a pretty 
domineering and arrogant fellow and I don't know 
why he was appointed or something like that - please, 
I'm not saying that you will say that, you don't 
have to say that, but if you want to say that, that's 
your privilege. 

MR. BOROVOY: I was asking him to 
write it down. 

THE COMMISSIONER: Subject I say 
to the laws of defamation, you can go out and should 
go out and you owe it, and you owe it particularly 
because you are the protector of civil liberties and 
you must do that if you find that I am misbehaving. 

But if you have standing here, and I 
must prefer that you come here and tell me because 
I have an opportunity to answer, as I am trying to 
do here to you now. 

MR. BOROVOY: But I would suggest 


to you, Mr. Commissioner, that as a practical matter 
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those who have been criticized here have recourse to 
other instruments for making their voices heard as 
well and that would hardly be a reason to say that 
those participating here have to confine their 
representations above this Commission to this Commissio 
THE COMMISSIONER: BUusc® can’ you 
imagine anything more undignified if they have to 
go out, they have to take time off, the main purpose 
surely of this Commission is to try to answer the 
questions that were put to it. If we are going to 
have counsel spending all of their time out seeking 
the press and trying to get more and more people 
so they can put their views about some other counsel 
there, it would be hopelessly undignified and it would 
detract immensely from this. 
MR. BOROVOY: 


One of my favourite 


philosophers called that the, forgive me, 'The Argument 
of the Slippery Slope'. 

THE COMMISSIONER: I must say your 
favourite philosopher must have been thinking of me. 

MR. BOROVOY: Perhaps so, perhaps so. 
THE COMMISSIONER: It was before my 
day. 

MR. BOROVOY: But I am suggesting to 


you the fact that some of those participating in these 
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proceedings may also be speaking elsewhere where it 
is also relevant for them to speak and saying, and 
making critical comments that it would be unduly 
exaggerating the facts to say that at that point it 
would be necessary to have a fleet of whoever to 
respond, to it. gi wouddesubmit thatethat realiy isnit 
the practical problem. I think that what a lot of 
this, boilss.down ton== 

If I may just make one further point 
about that. If I can go back to some of the central 
rulings that this Commission has made without now 
raising, any.of; them, putting any .of.them in. .question, 
it must be recognized that at best there is a risk 
that innocent representations are going to be hurt. 
I would suggest that in those circumstances it also 
has to be recongized that whatever procedures theré 
may be here for giving those parties an opportunity 
to reply and cross-examine and the like, that for 
many people that's not going to be adequate to 
dispel the lingering impressions created by the 
initial comments and it therefore becomes 
understandable --- 

THE COMMISSIONER: We are trying 
hard,.to,avoid that. ,You may,not give usicredit. for 


it but that is what we are desperately trying to do, 
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1 
2 
D4 we are trying to prevent that, we are trying to have 
4 all the people who might conceivably be affected 
4 here represented by their own counsel. We are doing 
5 what we can, however esd eats sale it is the best 
6 I am capable of doing to protect them. 
7 MR. BOROVOY:))- (Tohope: you will under— 
8 stand, Mr. Commissioner, that in no way am I 
criticizing the procedures on that score. What I 
; am simply saying is that it must be recognized that 
- the best you can do is going to be inadequate for 
11 numbers of people. On that basis, it becomes I 
12 think reasonable to say that those people ought 
13 to feel free to say what they will elsewhere in 
14 vindication of the reputations that they cherish so 
15 much. 
A I would say if I may that where the 
Commission might have a valid concern about what 
| Mf is said elsewhere, it really goes to the integrity 
| 18 of the proceedings such as questions like 'Are witnesse 
| 19 being intimated?', 'Is the fact finding process, are 
the fact finders being biased?'. 


THE COMMISSIONER: That seems to be 
the complaint in this instance. That is the inference 
one could draw from it. Perhaps it wasn't intended 


but that inference could be drawn and that's the 
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complaint. 

MR. BOROVOY: From my reading of 
the transcripts of the two days in which this complaint 
was made, what I note is no allegation that witnesses 
are being intimated and no allegation, I should hope, 
that the fact finder is being biased but rather that 
somehow there is a lack of sportsmanship that if you 
can say it here you should put all your eggs in this 
basket and not say it elsewhere. I would submit 
that that is not a reasonable proposition for the 
conduct of a Commission such as this, with great 
respect. 

THE COMMISSIONER: Thank you. Thank 
you, Mr. Borovoy. 

I wonder before we hear from you 
again, Mr. Hunt, I wonder if someone else has a 
comment. 

Yes, we will perhaps hear from 


Mr. Lamek and then I promise I will hear from you. 


MR. LAMEK: Not yet, Mr. Commissioner. 
THE COMMISSIONER: : Oly taker Lites 
MR. LAMEK: Mr. Henry, who is 


counsel at the CBC is also here and would like to 
be heard if you want to hear him. 


THE COMMISSIONER: Yes, all right, 
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yes. We will heard from Mr. Henry then. 

MR. LAMEK: Teams jUStetheaMe at¥this. 

MR. HENRY: Thank you very much, 
Mr. Commissioner. From our perspective I would 
just like to suggest that there is a difference 
between a matter of courtesy and a matter of rights, 
responsibilities and powers. 

Under the Charter, Section 2(b) every- 

one has freedom of thought, belief, opinion and 
expression and that surely must mean something. 
That can be limited by law provided the limits are 
reasonable and are demonstrably justified. I think 
that that philosophy has to apply here and I don't 
think you would quibble with that. 

There are two freedoms of expression 
at stake; one is the freedom of expression of the 
individuals involved in this hearing, the other is 
the freedom of expression of the media in trying to 
get information from the proceeding and from the 
participants in the proceeding. 

In terms of responsibilities I think 
everybody has a responsibility when they open up 
their mouth in a free society to ensure that they 


don't liable anyone, and that point has been brought 
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In any other public proceedings, in 
any other public event people talk freely and have 
that constraint, should have that constraint in mind 
and that does affect the way they do speak. 

In terms of powers, I don't believe 
on my reading ofathe Bublickinguiries Act. ithat you 
have the power to stop anyone from opening up their 


mouth. I think that that, power is not certainly 


inherent in you as Commissioner and it is not expressed 


in the legislation. 

As a point of courtesy though I think 
you may have a point. People's comments may be 
wise, and in this case it may be foolish perhaps, 
but the famous phrase is 'we should defend to the 
death', I don't know whose death, but death ‘their 
right to say those things'. 

In our view nothing would be served 
by an admonition that prejudges possible critical 
comment in the future, or prohibits that comment 
entirely. Where do you draw the line, when do you 
say that a person can open their mouths and when do 
you.say that they can't... If they are critical 
inside the Commission about the proceedings of the 
Commission can they then go and repeat their critical 


comments to the nurses that they represent. Is that 
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2 

D8 the line that you draw? Why should you draw it then? 
: After this Commission has made its report the report 
4 will be subject to public criticism of all kinds. 
N) Why should the criticism only be allowed at that 
6 point and not now while the proceedings are going on? 
7 THE COMMISSIONER: The reason why 
8 it can't be made now is because I haven't made any 
| decision. That's the only thing that is saving me. 

MR. HENRY: I think you have other 

4 things to save you as well. The proceedings are 
11 public in their entirety, and I don't think you would 
12 quibble with that. 
13 As far as your own role is concerned, 
14 there is a presumption even in a court of law when 
15 a judge is sitting alone in a case that a judge is 
i. not affected by the media reports. So, there is no 

| question of danger to the process here. There are 

zi a lot of reports and there is no question I think of 
1s danger of the process. 

| 19 THE COMMISSIONER: I don't think that! 
20 the complaint as I have heard it. Now, we are going 
21 to hear from Mr. Hunt again but I don't think that's 


the problem. I think I can rise above even the most 


brilliant commentators' comments on what is going on 


24 


and what is going to happen. I may resent it a little 
25 
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but after I sulk for a while I get over it and I can 
still I think reach a rational conclusion. 

The problem here is, is it fair for 
a lawyer or for a lawyer's eens who is represented 
here to go out somewhere and particularly -- I think 
really one surely should be allowed to speak to one's 
client and say I don't like what is going on at ae 
it is being done badly, as long as it's done privately, 
but you've got to do it. It is a little bit different 
if your clients are some 42,000, it then becomes a 
more complicated matter. If you send out a notice to 
all 42,000 of your clients saying that this Commission 
is being run like a Star Chamber, that some of the 
counsel, naming them by name, say what they are doing 
and they're not behaving fairly or something like 
that, then I think it certainly is not my idea of 
the way a Commission should be run, that's alls I'm 
taking an extreme example. If you happen: to have ~- 
a circulation in the paper or if the CBC happens to 
reach 500,000 people and one of the commentators 
wants to say exactly that; Igreally =—\well, tI vdontt 
like it, I concede he has the right to do it 
because he owes it probably to his leaders or his 
listeners to give his opinion of what he thinks is 


going on ‘and subject to the laws of defamation he 
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should be allowed to do it. 

The complaint here though is so that 
we fully understand what the complaint is, and believe 
it or not I haven't made a decision on this matter 
yet, but I would like you to confine your complaints 
to what the complaint that has been levelled here is. 
The complaint is not really about people who have 
no right to speak here either directly or through 
their lawyers, saying something in the press or 
on television, that's not the problem that they are 
faced with. What we are faced with is that some of 
the people here who are represented have the right 
to say something, instead of saying it here go and 
say it somewhere else. 

MR. HENRY: tecunink perhaps the 
solution for you would be to suggest that you would 
prefer, if you had your druthers, that those comments 
be made here, but I don't believe you have the power 
to say that. In terms of its fairness, it may be 
unfair, nbuts btsis democratic. 

THE COMMISSIONER: Yest, ialdy right. 
Addarights thankivout 

MR. HENRY: And in terms of your 
ability to answer, sir, I believe that the parties 


have the ability to answer both here and outside 
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and in your own case I think you have the ability 
to answer. 

THE COMMISSIONER: But we wouldn't 
have the time I'm afraid. 

MR. HENRY: But you don't lack the 
means. 

THE COMMISSIONER: I have to take 
the first four hours of every day to answer these 
criticisms that are levelled at me. However... 

MR. HENRY: But you don't lack the 
means. 

THE COMMISSIONER: Well, I suppose 


there is something in that. 


MR. HENRY: Thank you. Those are 
my submissions. 

THE COMMISSIONER: Yes, thank you. 
Mr. Roland? 

MR. ROLAND: I have no submissions 


to make except I'm a little troubled. You said you 
are going to make a decision and I don't really know 
what Mr. Hunt is asking of you. I don't know how 
broad this is going to be, whether it is going to 
affect any Of the restaot us: 


THE COMMISSIONER: It is carelessness 


with words but obviously I have to deal with the 
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matter now because not only do we have so many learned 
people here but we have had learned people come from 
the media and Civil Liberties and all the rest of it, 
so, I think I should put my views at any rate on 
record as to what I think should or should not be 
done and then we will seé what happens. 

MR. ROLAND: Well, I'm happy to 
hear your views. The only thing I'm concerned about 
is that in your views if you express any kind of 
ruling that affects the rest of us I would like to 
know what you are thinking of beforehand because I 
May want to say something about that. 

THE COMMISSIONER: Something like 
Section - we went through the argument with Section 
6(2) or Section 5(2), or whatever it is, of the 
Public Inquiries Act. You want me to tell you what 
I am going to rule before I decide, is that it? 

MR. ROLAND: Only if 20 affects me. 

THE COMMISSIONER: All right. I am 
certainly not going to state a case on it, I can tell 
you that. 

Yes, Mr. Brown? 

MR. BROWN: Very briefly, sir. \There 
is only one area I have some concern about your 


perception of what Miss Kitely said to the media at 
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the Registered Nurses' Association in Hamilton. 

As I indicated to you, I believe 
yesterday, in principle I see nothing wrong with 
counsel for any party here attending a meeting of 
which their clients are present and trying to answer 
questions and explain those proceedings to their 
clients. 

THE COMMISSIONER: I think there is 
not some obligation to ensure that if you are going 
to make a statement which is derogatory of the 
Commissioner or of counsel to ensure that it doesn't 
get to the press, don't you think there is an 
obligation? 

MR. BROWN: Welt T-submit 7 Sir}; 
that the comments were not derrogatory. 

THE COMMISSIONER: NOP alerignte: 
Perhaps you're right, perhaps that the answer. 

MR.BROWN: Well, I think that: is 
a very important point to make, sir, because I think 


there are perhaps three comments that are in issue. 
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First of all, a statement is attributed 
to Miss Kitely that the investigation of the deaths 
has turned into a non-murder inquiry, and with great 
respect I don't see that as being a statement which 
shows disrespect Se tity and indeed is a thought 
that has crossed the mind and has been articulated 
by almost every counsel in this room. 

THE COMMISSIONER: Yes, but was that 
Miss Kitely's position? Is that what she -- 

MR. BROWN: Well, I'am simply dealing 
with the statements that were attributed to her. 

THE COMMISSIONER: Yess. Ali right ; 

MR. BROWN: And whether or not they 
show a disrespect to you, sir, as Commissioner of 
this Inquiry. 

It would be my submission that that, 
although a very forthright statement, is not 
disrespectful. 

In the following paragraph Miss Kitely 
says we do not know if it was a murder but everyone 
is assuming there were 36 murders and it had to be 
a nurse. 

iL submit’ that is no more than -a state- 
ment or comment on a lot of the evidence and argument 


that has gone on before this Commission, and in itself 
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1E2 does not show a disrespect to you, sir, as Commissioner|, 
nor to the manner in which this Inquiry has been 
eonauecean 

Finally, sir - there is also Be rrene 
on the next page in which Miss Kitely's comments on 
the difficulty that a person would have a fair trial 


if a ruling is made by this Commission. And in my 


submission that is a comment Miss Kitely made at the 


Divisional Court; it is a comment which has been 
made by others I believe outside this tribunal, and 
is a reasonable comment to be made on the implications 
of this rather extraordinary proceeding. 
There is one final comment: 
Miss Kitely told the nurses the Inquiry appears to 
be trying to point the finger and every one of us 
here tonight knows that it could happen to any one of us. 
Well, it would be my submission, sir, 
that is not a remark directed towards you. 


THE COMMISSIONER: I would have 


thought it was but perhaps I am wrong. Where is 
this? Where do we find this? 

MR. BROWN: i*mesorry, it is under 
the heading "Expectation Bias" on the second page of 
that -= | 


THE COMMISSIONER: Inguiry appears to 
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be trying to;point.a finger = .isn't, that, == 

MR. BROWN: Lin iGmOe Note, chat 
Miss Kitely is not quoted as saying the Commissioner 
is_trying. to, point, the. finger. ~Jlt would be.my) -= 

THE COMMISSIONER: Even if it were - 
you are thinking it is the Commission Counsel that 
she is referring to? 

MR. BROWN: No, I am not suggesting 
it is directed toward anyone, sir. 

THE COMMISSIONER: I want to get him 
into the act. He is getting away with being a master 
of ceremonies here. 

MR. BROWN: The way I read that 
statement it is simply that the proceedings that have 
taken place before this inquiry, the evidence that 
has been led and the nature of the examination seems 
to be pointing a finger towards certain people. With 
respect that is not a comment directed towards you, 
sir. I do not see that as being é::comment which 
impugns the manner in which you are conducting this 
Inquiry, and indeed, sir, I think it is a very fair 
and accurate comment and a fair perception and 
comment on the way the evidence has been going in 
and the direction of the examinations. 


So I did have some concern, sir, 
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as to the allegations being made, that Miss Kitely 
May have said something improper, and I would 
submit that on review of exactly what she did say, 
that her comments did not show any disrespect to you, 
sir, as Commissioner of this Inquiry. 

THE COMMISSIONER: Yes), all, rignt. 
Thank you. 

Mx. Tobias? 

MR. TOBIAS: Mr. Commissioner, if 
will try tO be very brier. 

I want to go back to something that 
you said the other day when you commented on the 
obligation of counsel and I think that surely is 
the question. 

I won't comment on any statements 
that were attributed to Miss Kitely because they have 
been made and they stand and they are on the record, 
and ultimately she will have to live with them. 

But with respect to comments made by clients, I 
don't take it from any of the comments that Mr. Hunt 
has made that anyone here is trying to interfere 
with the rights of the interested parties to speak 
to the press and to express their opinions, and I 
would be somewhat surprised if you took the position 


that you can somehow make a ruling that they couldn't 
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speak to the press because I don't think you have got 
that power. 

What we are really talking about here 
is the appropriateness of the comments that are made, 


the respect those parties have for the whole process 


and for the dignity of the process, and more importantly, 


the responsibility of counsel in terms of what their 
clients are saying to the press. 

Now I recognize that Miss Kitely is 
in the unique situation - I have only got one client 
to worry about and most of us fall into that category, 
whereas she has an organization she represents and 
there are 42,000 members, and I don't seriously 
suggest that she should speak to every one of the 
42,000 members and try to indicate to them what is 
appropriate and what is not eae coriaeee 

But I know that a number of us in this 
room go to great lengths in order to ensure that our 
clients when they are communicating with the press 
nee responsibly at a lot of great personal sacrifice 
and inconvenience, and I think that is really the 
thing that has got to be said. 

The point is that each one of us are 
responsible to you in effect for what our clients say, 


and each one of us have to account for our clients. 
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1 

Zz 
And I hate to use the word, but in a sense control 

Our clients, and we all have a very tough decision 

: to make if we should reach the conclusion that we 

5 have lost control of our Clients, ands that’s really 

6 the issue here as I perceive it. 

Y| It has nothing to do with the ragnt 

8 of people to speak to the press, but merely the 

| responsibility that we have as counsel to make sure 
that our clients act fairly, with dignity and 

na appropriately. 

11 THE COMMISSIONER: Yes. Thank you. 

12 Anyone else? 

13 Mr. Lamek, are you still going to 

14 be master of ceremonies or are you going to say 

15 something? 

ig I am going to call on Mr. Hunt and 
again Miss Kitely after you, so you won't get the 

a last word. 

18 MR. LAMEK: idor ce mana that, ysir. 

19 May I say very briefly first that I 

20 adopt everything that Mr. Tobias has just said. I 

pai think he has defined this issue extremely well if I 

22 May Say so. 

93 You are not asked here, sir, to gag 
anybody; you are not asked to punish anybody; no 
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relief is sought by Mr. Hunt. 

Mr. Hunt as I understand it felt 
aggrieved by something that he heard, and he drew the 
matters by which he felt aggieved to your attention. 

x peeved sir, if I can trespass upon 
areas outside this Commission, I believe I have known 
you long enough and well enough to be sure that even 
if you had the power to do it you would not dream of 
trying to silence anybody. That is not the issue 
here. 

The issue is not freedom of speech. 
The issue is not freedom of the press. ‘Those are 
matters which are as precious to you as they are 
to anybody. I know that. 

In my submission there is no question, 
however, but that you can if you think it appropriate 
express your disapproval of conduct by counsel - 
counsel have the right of audience before you here - 
and indeed if you can't do that, then that it would 
seem to me would be a serious breach of your rights. 

The question is I suggest your power 
to say to counsel appearing before you something like 
this if you deem it appropriate: to say to them I 
regret to say that I find your conduct either in your 


Own statements or in your failure to control amd 
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properly advise your client, objectionable, unwise, 
rude, and inconsistent with what I perceive to be 
your duty of courtesy to me and your fellow counsel. 
That is what is in issue. And if you should come 

to the conclusion that what has been said here 
warrants some kind of expression of censure, then 

I suggest it is entirely within your powers EO dO =1Tt, 
No one has suggested and nobody would suggest that 
it is forbidden for anybody to speak to anybody else 
at all. Whether that other person be a member of 
the news reporting forces or not. 

The question is”your right, sir} to 
express your views of the conduct of those who are 
participating in this process, and I accept Mr. Tobias' 
version of what he has put to you. 

That ’is*al?i-i have to say: 

THE COMMISSIONER: Thank you, 

Mr. Lamek. 

MY Hunt? 

MR. HUNT: Thank you. 

f agree’ with my friend, Mr. Lamek2* 1 
think that both he and Mr. Tobias have put the matter 
squarely before you. With respect to my learned 
friend Mr. Borovoy, and I do have great respect for 


him and for his comments, I fear that he is not Luily 
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2 

: apprised as to the situation that has existed here. 

My complaint is that the things that 

¢ are being said or have been said outside aren't being 

5 said here, and that is where the problem arises. It 

6 is difficult to deal with issues where they are raised 

i in a forum where only one side can be heard because 

8 the other side wasn't invited. 

9 LI hopedrintbringing this ‘to-your 

a attention to get your views, sir, and I hope that 
you, having given your views, Miss Kitely and her 

i clients being people that I know are concerned with 

12 rights, individual rights, would indicate that, yes, 

13 this is the place where first and foremost we should 

14 deal with all these issues. 

15 That would allow me to assure our 

16 clients that they no longer have to fear hearing 

1 themselves attacked in the media and reading it where 
there is no chance to make any comment to it. 

i So I don't ask for anything other than 

1 your views. You have expressed some of them and 

20 ultimately after hearing my friend I hope. that you 

21 will express your views and it may well influence my 

22 friend to the point where the assurance that I sought 

23 will be given. 

24 THE COMMISSIONER: Yes. All right. 
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Thank you. 

Miss Kitely? 

MS. KITELY: Mr. Commissioner, you 
and I may have a slight misunderstanding that may 
be quite fundamental. I understood from ME nent. Ss 
comments the other day that I needn't be concerned 
about ang allegations or suggestions of impropriety 
against Mr. Hunt and Mr. Percival;*ana in that 
connection I refer you to page 3085 of Volume 102; 
Monday's hearing -- 

THE COMMISSIONER: I am not really 
SO much concerned with what has happened, but I am 
sort of concerned as to what is going to happen in the 
future, that's all,*Miss Kitely, so -- 

MS. KITELY: But might I deal with 
this, sir, because my comments were predicated upon 
having reread the transcript and I read from 
Mr. Hunt's comments at page 3085 -- 

THE COMMISSIONER: Of which volume is 
that? 

MS. KITELY: Volume 102. The first 
paragraph of Mr. Hunt, and he refers to Miss Lehmann 
imputing bad motives to counsel, and towards the end 
of the paragraph he says: 


"I and I am sure Mr. Percival are thick 
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2 
"skinned and we can look after ourselves 

: with respect to this matter." 
4 As far as I am concerned, sir -- 
5 THE COMMISSIONER: He goes on to 
6 say "It is irresponsible, unprofessional and most 
7 improper". 
8 MS. KITELY: That.is_in respect, sir, 
9| to whether those comments referred to you, as 

I understood Mr. Hunt's position, that he and 
Mr. Percival have whatever remedies are available to 
il him and to Mr. Percival, both as citizens of the 
12 country and as members of the Law Society. 
13 THE COMMISSIONER: Well -- 
14 MS. KITELY: And the concern with 
15 which I had to be -- 
16 THE COMMISSIONER: Miss Kitely, 

whatever you say, whatever it may have been, that 
- wasn't my understanding of it, but whatever you may 
18 say, the question before us now is can you now, can 
19 you now take to the media or take to someone else 
20 in a forum in which the media’ will get hold of it 
21 something that you will - some abuse or some complaint 
22 about the conduct of the Commission or conduct of 
73 the counsel that you do not bring up here, that's 
Bh all. I don't know whether you have given that matter, 
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2 

3 that direct question some thought, but that is what 
the issue is. 

: MS. KLTELY: inave, sir. agree 

: with Mr. Borovoy's comments in that regard that we 

6 are not obligated nor restricted to this forum. 

7 THE COMMISSIONER: I see. All right. 

8 MSc oKLTELY NOwrit I*micght, sir, 

9 I listened quite intently to Mr. Lamek and his sugges- 

10 tion about what you might consider doing, and I have 
very grave concerns about his proposition. 

i We have a Law Society. It governs 

the conduct of members of its profession. We have 

13 vast rules of professional ethics, and it was conduct 

14 that Mr. Lamek was zeroing in on. 

15 THE COMMISSIONER: Yes. 

16 MS. KITELY: In my submission if there | 

7 are comments to be made about conduct outside the 

is hearing room, sir, that it is a matter for the Law 
Society to decide -- 

a THE COMMISSIONER: NO; l.don" © think 

oy you are right. I know that this matter came up when 

21 I was a bencher. I have had a very checkered career, 

22 and it was decided by the law society under those 

23 circumstances they were not going to deal with 

24 matters that are properly contempt. That is up to 
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the judge. who was trying it. Because otherwise 
what has to happen, you find out that the judge has 
to be a witness or something of that nature. Now 
what you are saying is relating to a hearing that is 
going on here. Surely this is a matter where I at 
least can express my view, my view as to whether it 
is proper or whether it is Beare And you think all 
I can do it write a letter to the Law Society 
complaining about it. I really don't want to be 
forced to do that, Miss Kitely -- 

MS. KITELY: Mr.Commissioner, this 
is becoming even more complicated. You have now 
used the term the possibility of contempt. 

THE COMMISSIONER: No, 1 Said this 
is what happens when it is before a judge ina 
trial. If I consider that the matter is contempt 
I have to go to my old friends in the Divisional 
Court and get them to say something about it. That 


is what the statute says. 
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MS. KITELY: That is correct, I agree 
Withethat,esir, ue buteyoushavetrai edrthe possibility 
of a contempt for the first time, I don't know that 
anyone has made that suggestion UpsunEL this point 
in time. 

THE COMMISSIONER: Really, Miss Kitely, 
you mustn't do this sort of thing. Iwas using this 
as an example of what happens in the Law Society. I 
have not said that you are in contempt Ji oT have 
Said that I withdraw it, I did not Say that. You 
Must not just grab at something and Say it to make 
some kind of a point. 

MS. KITELY: No, I am not grabbing 
it to make a point, sir. My point that I started on 
was that Mr. Lamek is seeking, suggesting is probably 
a better word, that one of the things you might do 
is chastise the conduct of one of the lawyers before 
you for conduct not in this hearing room but outside 
the hearing room. 

THE COMMISSIONER: Judges have been 
doing this since the beginning of time. 

MS. KITELY: In my submission, Sir, 
the law, and I don't know that we need to argue the 
law of contempt. If you are giving any consideration 


to any contemptuous conduct then surely 2.51%, that: is 
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something that requires Notice and a Hearing, and not 
simply an afternoon submission. 

THE COMMISSIONER: If you haven't 
had notice and a hearing, I have no idea what this Let, 
is this not notice and a hearing? 

MS. KRITELY: Certainly not of a 
contempt proceeding, sir. 

THE COMMISSIONER: Well, all right, 
you will be happy to know I have no intention of 
eiting you for contempt. Does that make you feel 
better? 

MS. KITELY: I hadn't even considered 
it as a possibility until you brought it Up eat 
at any rate, the point I started on, sir, was my 
friend's comments that your suggestion that what you 
might do. In my very respectful submission that is 
a matter for the Law Society. Might I say this last 
word, I trust. If, sir, you do make comments on my 
conduct, or anyone else's conduct before this Hearing 
for matters outside the hearing, what is our -- 

*' *THE COMMISSIONER: What really worries 
me about it, Miss Kitely, is that you practically 
told me no matter what I say you are going to pay no 
attention to it. 
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PP .3 
1 
2 THE COMMISSIONER: Well that seems to 
3 be what I am gathering from what you are saying. 
4 MS. KITELY: No. I think you might 
5 do what you have just suggested I do,which is to jump 
6 to take words out of context. I Said; sis, thattin 
My very respectful submission there had. been no 
f intention to offend CHemHes eae or you eeeen nie 
That there would continue to be meetings around the 
9 province, as the Association is entitled to do. 
10 THE COMMISSIONER: And they are going 
11 to continue to address them in the manner in which 
| 12 you did, isn't that what I gather, isn't that what 
13 you told me? 
MS. KITELY: No, sir, I said there 
4 would continue to be addresses. 
is “THE COMMISSIONER: Yes. All right. 
16 MS. KITELY: In my respectful 
17 submission, sir, the various positions have been 
18 aired and the most appropriate disposition is for 
19 you to not make comment for anything that looks like 
20 a decision, to use my friend Mr. Roland's words, and 
at we ought to leave the matter be. Those are my 
submissions, sir. 
22 
THE COMMISSIONER: All right, we will 
a4 leave it be for the time being. All right, now I 
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think we should Bee, et 20 minutes and then we 
will get on with the motion, the other motion that is. 
~-- Short recess 

--- Upon resuming: 

THE COMMISSIONER: Well now, Mr. Labow, 
it is your motion and you have already said something. 
I have my notes here, but I suppose it is Only "fair, 
all these waters have been poured under and over 
bridges, that you should have a chance to GO.abo Lt 
again. 

MR. LABOW: Thank you, Mr. Commissioner. 

I am once more making this motion on 
behalf of all the Counsel for the Parents. Mr. 
Commissioner, I would like to make it very clear we 
would like you to make a decision on this matter. 

THE COMMISSIONER: Can't I just refer 
Lt fo the Divisional, Court: 

MR. LABOW: First of all, Mr. 
Commissioner, I don't think I made myself clear enough 
the other day in explaining that what we would like 
is not production of the statements of the people 
that we have given you lists of, but rather access 
to those statements. 

THE COMMISSIONER: Where are those 


statements? I have all kinds of pieces of paper on 


ee 
Se 


a 
| 


aah 7 
| 
' e Be 73 OF. ) pd 5 x 
: 
{ata } 22 iP< 
, o | 
29 afte 
. TH ue 
! 
; CG | mer Pe 
® a ) 
i 
= 3 ‘es | 
“ { a 
. ~ 
om a* ' -* T , 3 
+ Be bel 
Li I ; 
| ¢ 276% a ) zs ¢ 
j 
’ 
15: ~ a ’ “yy me 4 
=! ‘ id i2 f 
aon cugise2 sod 


ee0f) stk sia® 


. oer) Bre ae juriat 05: wan gpeset 
oh sat aoboem tation, ord wove oun asv: ro “tap tt 


an, Ww 3 , 


saprex stone =~ 


soniquest aug? «= 


MOTE C TMU Shr 
oveit' bis no}gon s06y af 4+ 
ye Tsuda ,2Ven season YA svau I 
S2vOG : .wLd axavew ¢2904 ‘iy 
van hranne. vs 4mjzJ \e0eDp-.te 
Asses 
tert BAY «AM 
on 4 j Aa i 
da mot : mn sis Lis 36 tlepee 
oot © twow: 1 ancdiza gute. 
a jue cof Owes LL Di Sow 
240.38 IMMOW SHt 
casbn”: fanoteivid anz oo 31 
SS vi Ld ~<a 
nr ] ares <5 4 194 ee 
tui’ iniwtques 22 Yeh wmo 


( InsMaesI a 


eentetiece Sat 
a, } 


| > ae 


dé 


oy devle seed ow set 


24 


25 


ANGUS, STONEHOUSE & CO. LTD. 4040 
TORONTO, ONTARIO 


my desk here, it is not the statements, it is the 
lists. Well, I think I know what the problem is. 
MR. LABOW: The manner in which we 
are approaching this is essentially a two or three 
stage process. We would like to have accessttorthe 


statements in order to review them. Once we have 


reviewed them, if we then feel that they are 
witnesses that should be called by the Commission we 
will make our submissions to Commission Counsel and 
tell Commission Counsel what our reasons arer wié 
Commission Counsel doesn't feel that Our reasons are 
good enough, or that there is no neason eto ical ktthese 
people, then our next step would be to approach you 
and make the necessary submissions to have you issue 
Ssubpoenaes for those people. 

Those are really the three steps that 
we feel we would undertake in order to comply with 
Commission Counsel's request in trying to determine 
what people we think should be called, or what other 
witnesses should be called at this Inguixrys 

The strongest objection that I have 
heard about us looking at these statements is Chae 
they are irrelevant and/or prejudicialito a: ntimber 
of people. We really fail to see what prejudice is 


involved at the stage when we are just reviewing the 
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Statements to see if we think these people should be 
called as witnesses. 

in addition, Mr.°Commissioner;s°i£ 
there are things in the statements that are irrelevant 
or prejudicial, according to the guidelines that we 
are now working under whereby we would have to 
establish a basis for bringing these allegations or 
Opinions up, then there really is no way for us to 
bring these things into evidence and to prejudice 
these people unless they do have some kind of basis. 
And if they do have a basis for what seems to be an 
otherwise irrelevant and highly prejudicial statement, 
then it might be evidence that you should hear; and 
it might be evidence that you should hear in Phase 1l 
of this Inquiry in dealing with cause of death. If 
it is very prejudical counsel can always make 
submissions that it is a prejudicial piece of 
information and it is so prejudicial that it outweighs 
the relevance, and those are submissions that can be 
made in regard to any witness, and any piece of 
evidence, and that should not stop you from allowing 
us to have access to these statements. 

The reason of course that we feel 
access is necessary, and the reason that we would 


like to review these statements, is so that we can 


. oe 
i ih ia! 


% 
- 


b 
i 
{ 
ed 
. 
. 


ae) 


coafwoltis 


nae 2 : : 7 pi 


wd Sidon aiden Saud anak owe th iach 23 = 


ahha tates 


a se) 


vaaadonaiw es be | 


4% \fencteetinia®? -2M...nott hehe at 


ets taadd adkametese sits nt spolts sta Sree 


46H9 aenifebiup eis of WAL btoaes jearorhugetg te 
o¢ sved Sflow ew Ydeiedw 2aoau vAtitad worn soe 
atoisjapelia sasnt eacpaltyta +at 2ieesd Ss Aatidasee 
+ ab 26 “eew oa “ais Gest: erent ash S> .4u ang imino 
snibo psa Ss Bae eo Bive gniitd ssans- onset 
spd Io pals edioe oted- oO yells Inu afgoe> esis 
sci é 22 iW. ret #2resd 3 6 4 21. DAA 
Mese-Leloaihvrerqd yir 4 rm PoAvSt t 7 “Zen so 
> (ree tiode wou tony aabivs erp } 
9 Ox GOV Pets? aotiebsve : $ueJ a} 
dijsoh tO seb po nsiW DNLPRSE Ab YO] ai eb a 7 
adnin-cvewte Gao Pavdiwed Teckigets yoov *- 74 

to «oghn ifinthefeeg # <2 S32 Jans endianimdka 
vino $i dats Latohidteiq on ef 22 Sas agigamro Litt 


. 
wo g4d9 aenolseimgue oT sxat? Boe ,eoasrelon ony. 


to woeig ye bas , seenrviw Yas oF fiayer al 


IS 


Vane 
joy qoda son Bisods fan mae ae 


24 


25 


ANGUS, STONEHOUSE & CO. LTD. 4 042 
TORONTO, ONTARIO 


Make some kind of intelligent and reasonable decision 
as to whom we would like to see called. As I pointed 
out the other day we do not question the integrity 

or the judgment of Commission Counsel, but they do 

not have our background knowledge for the parents 

that we represent. They have not discussed the matter 
vith Sa parents, that we know of, and in any case 
they have not discussed the matter in the depth that 
we have. Something in a statement that may not, 

that they may not feel is important, may indeed be 
very important. Or, as I pointed out the other day 
something that is not in a statement may be very 
important. Those are not decisions that Commission 
Counsel can make in my submission. 

The other big objection as I understand 
it is that this is a fishing expedition and that we 
wouldn't be able*tordc=tn2s in any ocner ch yil= or 
criminal trial. Now the problems of course are that 
this is a very special case. In addition, while at 
a civil or criminal trial we would have the right 
to subpoena anyone we want, we do not have that right 
before you. Only you have the right to issue 
subpoenaes, and if we are to try and decide whom we 
would like you to subpoena we need some kind of 


information to base that upon. We have no desire to 
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come forward and discuss with you subpoenaeing 40 or 
50 doctors who had contact with our children at very 
relevant times, if in a statement they have already 
given they have explained exactly what went on and 


it makes no difference as to the Cause of death and 


.what is in issue before you. We don't feel that 


that would serve anyone's purpose and it would be a 
waste of time. 

What we are trying to do is to distill 
down the people that we think should be called here, 
and to do it in some kind of reasonable manner. 
Because these statements are in existence we have a 
tool, we have something that we can use to do that. 
While that is not the normal situation, it is something 
that we have access to here if we are allowed to see 
them and it would make this a -- 

THE COMMISSIONER: Suppose you see 
them and there is nothing there that helps you, what 
are you going to do next? I mean, nothing that helps 
you one way or another to deal with the problem. 
Supposing there is nothing in there as to the cause 
of death, what do you want then? 

MR. LABOW: If we have no information 
that we think should be in there. For example, if a 


doctor spoke to one of our parents and discussed 
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something that we think should be contained in that 
kind of statement and it is not. Or if there is a 
reference to one of our children and it says something 
opposite, then we would probably want the witness 
called. 

THE COMMISSIONER: If it says Bereening 


contrary to your case, you surely don't want to have 


the witness called if he is not going to be called 
by Commission Counsel. 

MR. LABOW: Well, Mr. Commissioner, we 
are here really to find out as much as we can on 
behatf of ‘our parents. 

THE COMMISSIONER: I know chat; 
understand that. If it is something that your clients 
do not accept that, “that is Zf it) is something contrary 
to their advice to you, surely you don't want to have 
them called? 

MR. LABOW: I wouldn't think so, Mr. 
Commissioner, but if it is a piece of information that 
we feel is very important as to cause of death, and 
there is some kind of disagreement, then we might 
want that kind of party called. But if there is 
nothing in the statement that we think is of interest 
to cause of death for any of our children -—- 
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FF.10 

1 

2 thinking ahead to Stage 2 and 3. Certainly Stage] 

3 doesn't hold me back, it just means you have to 

4 work all night some night reading these things. 

P MR. LABOW: That is true. 

; THE COMMISSIONER: And I am enough of |. 
a sadist that that doesn't worry me at all. What 

f really does worry me is the fact that you may at the 

8 end come out and say, well, none of these statements 

9 tell me anything, therefore I want to call 2,000 

10 people, and it is not 2,000, but it is not that much 

11 of an exaggeration when you count up the list really. 

12 You may not be totally, but I am prepared - there are 

13 a lot of complaints I have about Mr. Lamek, butone I have 
not got, and that is that he is not calling enough 

id evidence. I think he has erred on the generous side. 

io So I really don't want to have any more, because one 

16 of the problems as you know is that with the number 

17 of lawyers we have here every witness is here for a 

18 week. If we call 50 people, that makes it a year 

19 with two weeks off for good behaviour, it is not my 

20 idea of how to conduct business. There, that is it, 


it is the second and third stages that are worrying me. 


The first stage may be worrying other 


people, but I am not so concerned. I take it, I assume 


that you take an oath of secrecy when you read these, 
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you will have to consult with your clients, but if I 
May go back to a few Minutes ago ,you will not be 
inclined I trust to take this matter to some of our 
friends right behind you? 

MR. LABOW: No, I can assure you on 
behalf of my friends and I that we won't. 

THE COMMISSIONER: Yes, all right. 

MR. LABOW: And I can also assure you 
that our purpose here is the opposite of what your 
concern is. Our purpose is to only ask the people 


we think will offer assistance to you be called... 
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THE COMMISSIONER: All right. 


MR. LABOW: And if I can just refer 


you very quickly to my lists,which are the longest 
of everyone. 
THE COMMISSIONER: Yes. 
MR. LABOW: You have indicated in your 


previous comments to Mr. Tobias that you think that 


{ 


we just went through the charts and put down every 


name that we saw. Now, I can assure you that that 
wasn't the case, that I reviewed the charts and the 
WIN sheets and any other information I had about who 
was present at the time very carefully and in almost 

| 
every case I have put on my list doctors who had | 
direct contact with one of my children within 24 
hours of their deaths, the nursing teams that were 


on the night of their deaths and possibly the nurse 


who had care of the child the day that the child 


died, that's the day shift, and the team leaders. 
Those are essentially the people 
whose statements I would like to look at because 
they had the closest contact with my children on 
the days in question. 
Now, I don't know one way or the 
other if they have anything interesting to offer to 


you. 
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THE COMMISSIONER: Do you think 
realistically, now I am asking you to be realistic, 
that any of the nurses or doctors are going to say 
anything contrary to what the senior cardiologists 
have said? | 

MR. LABOW: Well, the best example I 
can give you is in the Gionas child's case. In that 
case a day and a half before she died one of the 
doctors went out of his way on two occasions to 
vee down very long notes in the progress notes 
discussing his impression of digoxin toxicity in 
thatlcniia, 

THE COMMISSIONER: Wouldn't you be 
better off with that note than you would with the 
doctor himself, that's what I'm saying? 

MR. LABOW: Well, not after the 
evidence we have heard to date where all the doctors 
that we examined dismissed that out of hand. They 
dismiss it as being, well, he must have been mis- 
taken. 

Now, that is the only evidence before 
you aside from a written note. So, you have heard 
from the staff cardiologists. 

THE COMMISSIONER: That's true but I 


would be so surprised if you are going to get a 
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junior doctor to come in here and say that not- 
withstanding everything that the head of the 
department has said I think that child was perfectly 
well and should have been released the next day. 
DonyVOUs Ehinkethatethatei sarcastic. 

MR. LABOWs Well, i. dontt thinksthat 
bike is as cut and dry as you are presenting it to 
me. The staff cardiologists did rounds and spoke to 
the residents and the interns but they were the 
doctors on the scene. They were the people who had 
direct contact most of the time with these children. 
For example, what we are hearing from the nurses 


are very interesting things about some of these 


children because they were there. Rarely was a staff 


cardiologist there when one of these children 
arrested, rarely was a staff cardiologist there the 
entire evening that these children were exhibiting 
whatever symptoms they were exhibiting. These are 
the people that had the contact and made the notes 
and my understanding is that we are not going to 
hear from them unless we can give Commission Counsel 
a good reason. Although I don't know one way or the 
other, I would expect that at least in some of these 
cases when they made statements they referred to at 


least some of my children, and I am sure some of the 
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other children. 

THE COMMISSIONER: All right. Suppos- 
ing you see the statement and there is nothing in 
there about your children at all, not a word about 
them, then where do you go from there? 

MR. LABOW: Well, I think that is 
something I would have to discuss with Commission 
Counsel. If I saw absolutely nothing about one of 
these children and I still thought from what was 
written down in the progress notes they should be 
called, I could always ask him. 

THE COMMISSIONER: Why would you not 
be content with the progress notes? I am not trying 
to deny you your right -- well, I should be honest, 

I am trying to deny you your right to hear them be- 
cause we will be here forever and I don't really 
expect to get much out of the junior doctors because, 
first of all, they are not as senior as the senior 
doctors and, secondly, they are not going to disagree 
with them. 

MR. LABOW: Well, Mr. Commissioner, 
one of my problems with all the doctors who have 
testified to date -- 

THE COMMISSIONER: Junior lawyers 


invariably disagree with judges but junior doctors 
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do not disagree with senior doctors. 

MR. LABOW: I'm a fine example of 
that, Mr. Commissioner. One of the problems that I 
have with all of this is that the doctors we have 
heard from are generally testifying based upon what 
they read ini the Hospital record.) .iteis their 
interpretation of things written down in black and 
white and I would much rather, at least in some 
cases, try to hear from some of the people who were 
actually there. I would like to know how one of 
my children was three hours before he or she died. 
They may have made reference in the statement, and 
I don't know if they have or haven't, but that is 
something that I would like to look into. The 


statements are there, they won't become public 


property because we can undertake not to say anything | 


and they are not exhibits when we look at them. 


THE COMMISSIONER: You are forcing me 


to give things away.,,But the evidence of the 
doctors has almost invariably been that with each 
of these children they were stable before terminal 
events. They could have died from their symptoms, 
they could have died from adi Goxin Ox. Cut yi5 

Now, how can you improve on that 


one way or the other? How will a doctor come here, 
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or an intern coming here who happened to make some 
notes and say, yes, indeed, that baby was stable 
before he died? How do you advance the cause by 
getting them in for that? 

MR. LABOW: I am not trying to 
improve or not improve on that kind of evidence. We 
are herescre ine to find out all we can for the 
parents we represent. They don't know what happened 
to their children essentially and to. have a staff 
cardiologist who reviewed a chart come in and tell 
us what happened, it may have been this or it may 
have been that, is not terribly helpful in a lot of 
these cases. But to have a doctor who was actually 
on the scene and wrote notes and may remember 
exactly what happened when he was there might be 
very helpful and rear oN helpful to you in determin- 
ing cause of death. 

THE COMMISSIONER: Yes, all right. 

MR. LABOW: There has been criticism 
about our position here in that you have retained 
Commission Counsel to look into things like that and 
it is within their discretion and we are questioning 
their discretion and I don't think that's the case. 
Rather, we are working from a different premise. We 


are working with different information. We have more 


Le Bs < 
— x . 
ve : 


- ’ ‘ ‘ - 7 
i 1 th os | an 


t 


7 | er 
Pane vied go84 .bSehel ,e8y vse OA6 pedo 


altace =e 


fy annavbs toc cb well Shesh 20 sroted 


VO SIR. Sih fie: 
! 
4 
. Sepie 2O% ml oend paissse 
J i } @ HM @ é é ‘ 
‘ i ‘a sav? anc svozmml Jom 10 vo tqgn? 
é heia oO iivuyy gienh 835 
qe y Sw SFyuUorkg 
i d b é $ +4 
pl ye. et 
: : i - i ] i 
| [ roo ia ad 0 Fi 
-_ iJ 
* he pe! ? » 7 1 
4 » } ’ ( 
6 r ~~ * a 7 = 
4 IG, iff DIL j ? J = ¥ 
ig Dy 20) 4 5D On 
2 ‘eIPMQO Brrr 


> r gow soe al ered sbioleeg to svots 
f aval al feof of Ieeavod om teeleme> 
"iy 


teaye ain ow Gen bObsesoulh tied? aidgiw _ 


one>> e493 2°240°2 221282 SF "nom 7 See woLoexoath vats 


i wv a = a ven dak. q | 
| | (smae Salem ot Bensggen enw avad pntmoo, 925 np: _ 7 
: 7 Up ae » 9 ‘. 


4053 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


il 
GG7 2 and more detailed information that we can use when 

3 we are reviewing a statement of one of the doctors 

4 who was on the scene and I am sure that some of 

5 these doctors and some of these nurses spoke to our | 

A parents and they may have said very interesting | 
things, and I would like to see if those interesting 

: things are recorded in their statements. 

S| THE COMMISSIONER: I'm sorry, said 

9| some interesting things to the police? 

10 MR. LABOW: To the parents. 

11 THE COMMISSIONER: Oh, to the 

12 parents. Well, you have no problem with that. 

: MR.LABOW: No, but I would like to | 
know if some of the things that they said were relayed 

io to whoever they made the statements to. 

iS! THE COMMISSIONER: Made the statements 

16 to the parents, is that what you mean? 

17 MR. LABOW: No, the doctors and the 

18 nurses who were there must have spoken to the 

19 ‘parents - I mean, the parents who were around - and 

20 had contact with the parents and we know from our 
information in discussing them with our clients what 

a the doctors and Aeecee EOS to them. 

3 THE COMMISSIONER: Yes. 

23 MR. LABOW: Now, if they -- 
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ANGUS, STONEHOUSE & Co. LTO. 
TORONTO, ONTARIO 


THE COMMISSIONER: But you can give 
that evidence. 

MR. LABOW: Of course. But if they 
said things that either weren't related to others 
and that we feel should have been -- 

THE .COMMISSIONER: Were related to 
the parents? 

MR. LABOW: Or, on the other hand ,ALlt 
they are in the statements made to the police and 
we think that it is important that that piece of 


information come out, then we might be able to 


convince Commission Counsel that they are an important 


witness who can give evidence that goes to the 
cause of death. That's the basic position. 

Now, all we are asking for at this 
point is the opportunity to look at them to see if 
there is anyone. 

Now, I for one gave you a list refer- 
ring to most of the people who had contact within 
the last days of the lives of the eres that we 
represent; not all but most. That's because I don't 
know one way or the other if some of these people did 
discuss these children. But I would like the 
Opportunity to find lout. Invother cases we may have 


information that we are specifically. lookingséor. 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


But in a great majority of these cases I am sure they 
will have nothing to add and will probably have 
nothing to say about them but if through this entire 
list we find three or four important witnesses for 

any one of these children, I think that is evidence 
that you should receive and those are submissions 
that we can make at a later date. 


The criticisms about prejudicial and 


irrelevant and fishing, 1 dont think apply in this 
situation. Very simply, we are trying to look at 
this to narrow down our approach. We want to narrow 
it down to only those people we feel are essential 
and because of that we would like the opportunity | 


to look at these pieces of information that are in 


existence, 


In addition, some of these witnesses 
and some of the people here are going to be called 
by the Commission, and then we get into the -- 

THE COMMISSIONER: Well, I have made 
a ruling with regard to those, right or wrong. Of 
course, in every instance somebody has sufficiently -- 
either carelessly or casually, you invariably get 
to see those statements. 

MR. LABOW: That's only to date. 


THE COMMISSIONER: Only to date, yes. 
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They may learn better after a while. 

MR. LABOW: And another of our con- 
cerns, and it is a more minor concern, is that if 
we haven't reviewed some of these statements then 
we won't know if, for example, one of the nurses 
discussed one of my children and says something 
totally different about that child in the witness 
box. I would be the only one, I submit, who has a 
real interest, or may have a real interest in 
challenging that statement. 

THE COMMISSIONER: No, I think 
Commission Counsel does. 

MR. LABOW: I think Commission Counsel 
has an interest but they may not be as interested in 
that child. It may not seem as important to them 
or they may not feel it goes to cause of death. 
While I, on the other hand, may feel that that is 
something you should take into account for any 
number of reasons and by us not being able to review 
those statements we are at a great disadvantage. 

It is not as if we are going to walk in and say, oS 
okay, these are the 50 statements we want and walk 
out with them. We don't even intend to do that. We 
would just like to sit down and review them, to 


then make the proper representations to Commission 
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TORONTO, ONTARIO 


Counsel and to yourself. 


THE COMMISSIONER: Are you proposing 


that this be done upstairs? 


MR. LABOW: That would be fine with 
us. | 

THE COMMISSIONER: And no one take a 
copy? 


MR. LABOW: I have no objection to 


going upstairs, sitting in Commission Counsel's 
office, going through them and not taking copies 
because the idea is to try and determine -- 

MR. TOBIAS: You won't commit to not 
taking notes? | 

MR. LABOW: I didn't say anything 
about notes. The whole issue is to try and determine 
if we think they are an important enough witness to 
ea i, 


THE COMMISSIONER: We can get this 


camera up in the office to see whether you take notes 
OL not. 

MR. LABOW: Oh, I'm sure I can under- 
take not to take copies but I would definitely 
expect to be able to take notes and then I could 
refer to the things I want when I discuss them with 


Commission Counsel. 
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ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO 4058 


THE COMMISSIONER: It's not the 
physical notes, it's the mental notes that I'm 
worried about. 

MR. LABOW: Well, they're not 
terribly useful in putting things to witnesses if 
we don't have the statement available. 

THE COMMISSIONER: Yes, all rignt. 

MR. LABOW: And those are our sub- 
missions. 

THE COMMISSIONER: Yes, all right. 
Thank you. 

Mr. Tobias? 

MR. TOBIAS: Mr. Commissioner, if I 
can just very briefly address you on three points 
raised by Mr. Labow. 

THEPLIESE pone 1s that Mr. Cabow 
typed my list. I wouldn't want you to think that 
after all this time my secretary didn't know how 
to spell the name Hines. That's the first point. 

I would like to respond to your 
question to Mr. Labow regarding what would happen 
once the statements are reviewed. If it appeared 
that that particular witness had absolutely nothing 
to say about the children with water we are involved, 


be it something relevant or irrelevant, they say 
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ANGUS, STONEHOUSE & CO. LTD. 4059 


TORONTO, ONTARIO 


absolutely nothing and it doesn't appear there, it 
seems oe me that the nature of the system provides 
the answer to your question because, you see, if 

I were to ask Mr. Lamek to call that particular 
witness, as I understand the procedure, I have to 
give him a reason why I want the witness called. 

As I also understand the system, I have to commit 
to that reason in writing and then if I am dissatis- 
fied with his decision then I could bring a motion 
to you ce ask you to mee the witness called and I 
would certainly have to justify to you why I want 
the witness called and it seems to me I would be on 
even weaker ground having had access to the state- 
ment and having reviewed the statement because I 
would be in the position, having had that opportunity 
to see what they said, I couldn't give you a good 
reason for calling them. 

So, in effect, what that does is 
narrow the scope of who we would be asking to call 
and I would think, although I don't want to commit 
to this, in each and every single case right now 
at this moment I would think with the great majority 
of those people whose statements I have asked for 
access to, if those statements indicate they had 
nothing to say about ene Hines child, that would be 


the end of the matter, I would drop it right there. 
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ANGUS, STONEHOUSE & CO. LTD. 4060 
TORONTO. ONTARIO 


Now the other thing I wanted to say 
was that although I appreciate your concerns in sort 
of anticipating us and looking ahead to Issue 2 and 
3, today it seems to me that all we can deal with 
is whether or not in terms of fairness and practicality 
On principle we ought to have access to those state-. 
ments in terms of being able to review them. 

And I was concerned greatly by some- 
thing you said to me the other day regarding numbers -- 

THE COMMISSIONER: I hope I said it 
in here. 

MR. TOBIAS: Well you did, sir. You 
did say it in here. It was in here that vou said it, 
and my point is this: it seems to me that if you 
have to make a ruling on this motion based upon a 
principle, 1f the principle’ is*that itis fatr-eo 
see a statement then it seems to me quite irrelevant 
whether we are going to look at one or a hundred 
statements. 

If it is right to see the one, and 
if the reason for seeing that one satisfies you that 
we ought to see it, then surely the same reasoning 
applies to the other 99. 

THE COMMISSIONER: You said something 


about -- 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO ° 061 


MR. TOBIAS: I took your comments -- 

THE COMMISSIONER: Well, Direally <= 
nO, but I just assumedfrom the number that there was 
no selection, chat .stail. 

MR. TOBIAS: Well, okay. That is 
not the case. ~ 

THE COMMISSIONER: I may be wrong. 

Mr. Labow tells me I am wrong. 

MR. TOBIAS: That was not the case, 
and that was the next issue that I was going to 
address. 

The fact is that with respect to the 
Hines list, it is my information that” it was 
Dr. Contreras in fact who saw the child at first, 
who admitted the child, who made the initial diagnosis, 
and who wrote the initial orders for what treatment 
the child was to get. 

Now clearly, given the scenario of 
the Hines situation I think it is important for me 
to find out what information he might have. 

it was Drs. Kobayashi, Soulioti and 
the last doctor there whose name I won't even attempt 
to pronounce because I don't know if I've got the 
right spelling -- 


THE COMMISSIONER: Well, I think you 


~ Senin oes paki ct ‘ 


> gftees | yttew =F WawOTRE a on ie 
naw sved? ted adeno ata. ion quia mage aa 
£8 2? tend elas a i 
| sf aed? .yato lien /BAIGOT ». aM | 
| S865 ene 300 
| ennai ad vem > /PIMOLSLINMOD ZT 
peer we ft om. eifed wortal .2M 


| .oaen, sid Joa tew JaaT7 s2A390T .2é 

| og patop eew I taf speed geen ond eae 250= iB 
| .seozhhe 
. at? of doegegs tote tarts af soe? efT + 


sew $2 sea apgysmaotnh yrat 3) .tetl aonth tat 
| ,ta2llt so Bats a49 wae ally O98) ab eeseTIOD «x i 
Resonpast letyial @@: ebes onfw (bLin> of7 Gesgiabe o%w 
| Toemzeer: sedw 102 exebse Lei 7ins ete a20ty otiv bre 
| tap of aaw Giif> o> 


te of seeeor efla asvtp .glvasio von 


am 3O% Jnartege! @h i Aasme I aoiseusis sents ear 
.oved tiple et aolsemrotat sadw 3e6 bait of 

hon is0llwoR ,ideeyado® .as0 eaw 22 
snes eave t'naow I stan eeodw eseds 207006 Sent ong 
oid soe ov'l 2. wood s'nob © esusoed sondotesg oF 
~~ pallleqe apis 
:WSNOISEIMMOD BET 


uoy anid? I ,iiewW 


- 7 


ANGUS, STONEHOUSE & CO. LTD. 4062 
TORONTO, ONTARIO 


1 
HH 3 : haven't. I think Dr. Bryson discovered the proper 
3 name and I haven't got my list. 
4 MR. TOBIAS: Well, whatever. The 
5 “hame really doesn't matter at this point. The fact 
6 is that it was those three doctors who were responsi- 
7 ble for caring for the Hines child on a day to day 
basis, regulating the treatment, ordering the treatment, 
; and making the observations that appear in the chart. 
; All right. With respect to those 
10 RNA's and RN's that I am asking for access to their 
11 statements, a reading of the chart will tell you that 
12 basically certainly with the first six of them, right 
13 down to Miss Frise, those were the people who are 
14 making the observations that got reported in the 
charts, and we have hada lot of speculative evidence 
15 
with respect to Hines, well, yes, if it was a 
" 5 second apnea, if it was a 10 second apnea, or if 
17 she meant to say, yes, he had an apneic spell rather 
18 than he just still seems to be subject to them, 
19 given the history - we have had all sorts of 
20 speculative evidence about what those progress notes 
11 mean and what those people saw, and meant to communi- 
cate an the chart. 
* Now it may be that they have nothing, 
| = absolutely nothing relevant to say about Hines. 
| 24 
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ANGUS, STONEHOUSE & CO. LTD. 4063 
TORONTO, ONTARIO 


1 
2 
They might not advance my case at all, but certainly 
: I have to make that decision as much as I trust the 
discretion of Commission Counsel. 
5 E will admit frankly that. I have a 
6 much weaker case to make with LESDGECt LoLDre Ta listt 
"| and Dr. Sugar, and with respect to Miss Harwood Jones 
8 and Miss Halpenny. All right. I admit that freely, 
: but by the same token as you know Dr. Sugar was the 
proctor who actually did the autopsy and wrote up 
0 the report for Dr. Becker's approval. 
>: As you also know Miss Harwood Jones 
12 was in on the arrest and had administered some 
13 medication to the child and Miss Halpenny had some 
14 things to say about the arrest. So those are the 
15 reasons we are asking for those people. 
16 Now lastly I was concerned with one 
point made by Mr. Lamek the other day, and I quite 
a] enjoyed his analogy about the fishing expedition and 
8 the water seething with fish some of which May be 
19 inedible. But he also said that some of these 
20 statements are so hopelessly irrelevant and prejudicial 
21 they shouldn't see the light of day. And I agree 
2 with him. 
93 I agree with him entirely, but by 
iy counsel for the parents reviewing them, and that is 
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all we are asking for right now, they won't see the 
light: ofidey.s ~And surely there is no greater 
prejudice if my eyes read them than there Deeale eady 
if Mr. Lamek's eyes have read them. I mean I would 
be deeply offended if somebody said I was somehow 
less honourable or reliable than Mr. Lamek. 

THE COMMISSIONER: No,but you have 
a different master; that's the problem. 

MR. TOBIAS: Well, this.is, true, but 
I also -- 

THE COMMISSIONER: I don't know 
whether this is going to come up, but remember - or 
am I not supposedto express any legal findings of 
Civil or criminal responsibility, but I don't want 
to turn this Inquiry into a discovery for a civil 
action. 

MR. TOBIAS: Yes. I agree with you. 

THE COMMISSIONER:: So I have to 
watch carefully that is not what is happening. 

MR. TOBIAS: But that's the point, 
Mr. Commissioner. If all that I achieve is reviewing 
the statement, and if it turns out in the end that 
I don't get a copy of the statement and that the 
witness isn't called, I think you will agree with me 
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1 
7s 
Civil action. And what we are really trying to. do 
? here is avoid going on a fishing expedition. 
4 THE COMMISSIONER: All knowledge is 
5) of some assistance. 
6 MR. TOBIAS: Well, only the knowledge 
Al would be of some assistance. I would Still have to 
3 prove it in a court of law. I don't propose to take 
off my gown and give evidence. 
‘ THE COMMISSIONER: Every little bit 
x0 you can get used to help me out as I-can remember. 
11 MR. TOBIAS: Well, it seems to me, 
1s though, Mr. Commissioner that could be applicable to 
13 just about any counsel in the room whether Cav 
14 action had been started or not. ADDY steele Biel or 
15 evidence may result in prejudice to other parties 
at some later date. 
a THE COMMISSIONER: Well, Ti am noc .— 
if you have started one or haven't started one it 
18 doesn't make any difference. You still have a right 
19 of I believe it is six years, is it not? 
20 MR. TOBIAS: Well) Tydon,t want to 
1 Start to get into a debate about the limitation period 
22 acetnisupoing. 
THE COMMISSIONER: The medical aspect - 
ws MR. TOBIAS: All I'm Saying, 
24 
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1 
2 Mr. Commissioner, is that it seems ©o me that all 
| 3 counsel could in one way or another use any informa- 
4 tion they gain through this Inquiry to the possible 
| 5 prejudice of other parties at some later date. And 
6 I don't think it would be fair to discriminate -- 
: 7 THE COMMISSIONER: NG; 10:. 
| MR. TOBIAS: To discriminate against 
| g parents' counsel on that basis. Those are all my 
| g submissions. 
10 THE COMMISSIONER: Yes. All right. 
| 11 Thank you. 
: 12 Now do you want to speak now? 
| 13 MR. PERCIVAL< Yes, Mr. Commissioner, 
a with the approbation of my friends. 
THE COMMISSIONER: Yes. 
| i MR. PERCIVAL: I have sought their 
| 8 counsel and they have come to an agreement because 
17 


I believe I have a responsible position to maintain 


| 18 » before you, Mr. Commissioner, about the question of 
¥ 


providing statments. 

Before I start I am rather intrigued: 
both yourself and other counsel in this room this 
afternoon talked about a third phase and I am wondering 
whether I missed something in the orders in council. 


THE COMMISSIONER: Did I say something 
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1 

| 
about a third phase? 

| : MR. PERCIVAL: Well, yes, but I 
| 4 gather there are only two phases. 

5 THE COMMISSIONER: I think there 
| 6 are only two phases. 

4 MR. TOBIAS: Lf i.could be of 
8 assistance. I think what we were referring to was 
| 9 the first issue being can we see the statementsand 
; the second issue -- ' 

10 
| THE COMMISSIONER: Oh, yes, it is 

i thec(c)}) =Myesptthativis te} 
12 MR. PERCIVAL: Thank you. I was 


distressed. I was wondering whether or not we will 
be here till Christmas. 
THE COMMISSIONER: YeSse™ ALPRright . 
MR. PERCIVAL: In any event, 
Mr. Commissioner, the position of my client the 


Metropolitan Toronto Police Force with respect to 


providing statements for examination is no different 
today than it was a number of weeks if not months ago 
before this Commission. heat 

At that time we submitted and we so 
submit today that if the individuals from whom state- 


ments have been taken have no objection to the 


production of those statements for examination, we 
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will be pleased to comply. 

However, if there is an objection from 
either the individual in question or his or her 
counsel, then Metropolitan Toronto Police takes the 
position that such statements should not be produced 
for examination. 

Our position as you can appreciate 
is based on. rather broad policy grounds that 
involve the required interaction between the police 
force and the community of law at large and law 
abiding and responsible citizens. 

It is essential that there remains 
it seems to me an element of trust and confidence 
involving the police and the public. If the 
police do not make all relevant enquiries from all 
possible sources in the course of their investigation 
they would be derelict in their duty. 

A police officer may take a statement 
from an individual or receive information from an 
individual that may be based, not necessarily on 
just knowledge; it may be based on hearsay, informa- 
tion, opinion, belief, suspicions or even wild 
speculation. 

Now if these citizens who in good 


faith come to the police and who respond to the 
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questions of the police whether in this matter or 

in other police investigations, thought that their 
statements might be given willy nilly to anyone who 
asked for inspection and without their consent, then 
the whole system of police involvement in the 
community would be rendered nugatory. 

The co-operation I suggest would then 
cease and the police task of investigation would be 
impossible. 

Now Metropolitan Toronto Police Force 
has a motto called "Serving and Procecting’, /and if 
they must serve and erotees the community then it 
must rely on the responsible actions and co-operation 
of the overwhelming majority of its citizens. 

For that reason, Mr. Commissioner, I 
urge you to deny the application of counsel for the 
parents for the general production of statements 
taken by my clients, whether that is mere examination 
or otherwise, thank you. ; 

THE COMMISSIONER: Thank you, 

Mr .Percival. 

First of all I wonder if I could have 
those who are - if there is anyone who is asking for 
the production of these documents or the inspection 


of these documents? If there is anyone else I would 
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like to hear from them. 

MR. ROLAND: I have quite a different 
application to make to you. It isn't with respect 
to this issue or Phase l. 

I am going to be asking and I-was 
going to wait until this issue to be dealt with, 
this request for the parents, but for a different 
purpose, and for a different reason that the state- 
ments, certain statements, be provided to the 
Hospital for Sick Children or at least Hospital 
counsel. 

THE COMMISSIONER: Are you speaking 
of Phase 2? 

MR. ROLAND: I am speaking of Phase 2. 
The difficulty is we have slipped into Phase 2. 

THE COMMISSIONER: Well, we did 
it for convenience. 

MR. ROLAND: I understand that, 
but having done that I am in a position where - and 
the parents are asking for it for quite different 
purposes, for discovery and so on for pursuit of 
sort Of, information, about it, . loam asking ‘or ft will 
be asking for quite a different purpose and really 
for the purpose of a different phase. But the trouble 


is we have slipped into it. 


| ice 7 


» sia head anal of a 
a 


‘ WETSTRIS 5 “ont banp eved T re ce i “aM » WY I 
| foeqgess diiw a'nal 4 roy oF Solem OD portani lays 7 } 


.f seadt 310 s0eet elie 68 


iow Lt bac ontNes ‘ed of Palep mat 
,24iw slash of © Sueet 2ifo sha 7ikw o2 onion 
gJneres 21 G6 202 «69a. |. NIST 8 ot Jenvpez aids 
“Jase Mist “BilS Gi set tn ge[%.h « agi bre. yasogrdg 
; $03 1 ryossE } .etremeda4? 21S «enon i 
' 
. Lm J a ee 12 2 Lagigeck a a 


! : ; 
+ VA. . on ‘ 7 
bi : 
yet ow | waivatilie ort 
[at 
ae 2 é ‘ 
' 
ae.*alne? » tok 3 
°a7.7 HITE l or ete | aM 
& > aTan } si: @s 3 feds oncd erived ti 
‘netetirib esien * 42 t02 gwabaee aie 22cetsq ofl 
4 att eee 93 no Of bas YisvopeLD 102 ,aeeoguy 
erives més 1 Si guods Aelsanzotnt ial 


: a 
oF oe eeaqzce dnssetsib ¢ aticp 261 pula 


24 


25 


4071 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


I have been requesting them privately, 
and I have not been successful in getting them that 
way, so I'm going to have to come to you. But I 
think I should wait until everybody has dealt with 
the parents' requests. 

THE COMMISSIONER: YeSo) PAL Ligne. 

MS. JACKMAN: Mr. Commissioner, | 
Mr. Olah is not here. He has a position that is not 
directly related. He is concerned about access to 
the statements from his own client's point of view, 
and I am wondering -- 

THE COMMISSIONER: You mean access 
to the Brownless statement? 

MS. JACKMAN: The statements of 
other nurses. He doesn't have a position with 
respect to whether the counselifor the families 
would like -- 

THE COMMISSIONER: Can you just 
tell me what he is asking? 

MS. JACKMAN : What he is asking 
is that he be permitted to have access to the state- 
ments of all the nurses prior to his client being 
called as a witness in this proceeding. 

I'm not sure if it should be raised 


now or. it. lL should. raise it at the end of ali this 
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1 
2 

because it is not right on point, but I had promised 
3 

him I would raise it for him because he couldn't be 
4 here. 
3 THE COMMISSIONER: CSc et Leriant, 
6 MR. TOBIAS: LE looks like 
7 Mr. Lamek is right, the waters really are seething 

with fish. 
8 

MR. ORTVED: I have a position 

9 


in opposition to the parents' requests, but I 


don't have to state that. right now. I would just 


like to let you know that I would like to speak to 
that. 

THE COMMISSIONER: Yes. Well, I was 
going to hear the opposition afterwards in some kind 
of order, but I thought I would have anybody who was 
also asking for production, if there is anyone. else 
asking for production. 

MS. CRONK: Ly anenoe rising, sir, 
to ask for production. 

THE COMMISSIONER: No. 

MS. CRONK: Bute lL am Ei singuto 
help you on the matter with respect to Mr. Olah's 
request. 

We have received a written request from 


him and he is concerned to receive the statements 
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1 
2 

given by other members of the Phyllis Trayner nursing 
: team. That it seems to me is a quite different 
request than the one currently before you by parents' 
) counsel. 
6 THE COMMISSIONER: Yes. 
7 MS. CRONK: And Mr. Lamek and I 
8 can speak first to Mr. Olah and clarify what statements 
9 in fact he does wish to see. 

THE COMMISSIONER: And Noner ron 

3 can solve the whole problem? 
S MS. CRONK: Yes, it may be possible, 
12 Sim, 
13 THE COMMISSIONER: Yes. All right. 
14 Then if there is no one else supporting 
15 this application I take it? 
16 Now the opposition. What order shall 

we hear them? 
V7 

Mr. Ortved? 

4 MR. ORTVED: Fine. I am going to 
19 be very brief, Mr.Commissioner, and I am going to 
20 be repeating certain of what Mr. Percival already 
at put before you. 
22 But in essence my submission is this: 
23 statements ought not to be made available to the 
oh counsel for the parents for two reasons: the first 
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being that there is a discretion being exercised on 
your behalf in terms of the evidence to be called 

in relation to the cause of death and that has been 
done by your Commission Counsel, and for that reason 
the statements are not germane to the parents. 

Secondly, for the public policy 
reason that Mr. Percival has already adverted to: 
namely that statements were given in a confidential 
atmosphere with a view to assisting the police, and 
shortly stated, that co-operation might be diminished 
in the future were potential witnesses or persons 
assisting an investigation to know that statements 
given one day the next might be open to scrutiny 
to one and all. 

But just to develop those very briefly: 
what is before you is an application for no fewer 
than 128 statements to be reviewed by counsel for 
the parents. The position was put to you by 
Mr. Labow that what we have heard here is doctors 
interpreting the impression of those who were actually 
on the scene. In fact I PUETEO you that is not 
the evidence. 

The evidence has been that the house 
staff, namely the interns, the residents, the fellows 


write the notes but following their rounds made in 
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conjunction for the most part with the staff people. 
And you have heard here, and I have 
reviewed the charts of all of the respective patients 
for whom statements are requested, you have heard 
here evidence of the staff doctors who were most 
germanely responsible and involved in each and 
every one of those children's deaths. Not just in 
terms of their care but in terms of the terminal 
events, and in my respectful submission you have heard 
the best evidence on those aspects that counsel for 
the parents say that they wish to have these 


additional people called. 
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é In my respectful submission to you, 

3 what you are being asked to assist them in is a | 

4 discovery process in the context as I have indicated 

5 to you already on an earlier occasion, in at least 

6 two of the counsel's cases, of civil actions which 
have been commenced. 

‘ Secondly, in relation to the public 

policy argument, I am simply stating what I have 

9 formerly said namely that in order to properly 

10 assist police investigation's witnesses are advised 

11 to not only state facts but get into the area of 

12 speculation, conjecture, and that is sometimes the 

13 very thing that is most helpful to the police in 
the course of executing their duties, and it is 

se precisely the thing which would be of potential 

aS embarrassment if those witnesses were to be 

16 ventilated in this type of a hearing, and it is 

17 precisely the type of observation which would cease 

18 immediately were it made generally known that might 

19 become a matter of public knowledge in other than 

20 the confidential police witness atmasphere. Those 
are my submissions, sir. 

as THE COMMISSIONER: Thank you. 

23 Miss Forster? 

23 MS. FORSTER: Mr. Commissioner, as I 
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understand Mr. Labow's argument the first ground 
upon which he wants these statements is to aid him 
in determining whether or not witnesses should be 
called. 

With respect to my client's statements 
Mr. Lamek has indicated his intention to call all 
members of the Trayner team, and all of the parents! 
counsel can ask them questions about their particular 
babies when she gets here. 

I also have concerns because my client 
has given a great number of statements to the police, 
many of which have nothing whatsoever to do with the 
babies that my friends are concerned with. Many of 
which have not been signed. Many of which that I 
personally cannot vouch for the truth of because they 
have not been signed, they are in the form of gwill 


say" statements that we have heard about earlier and 


some of them have been produced through other 


witnesses. 

As I understand Mr. Labow's second 
submission it is that he wants these statements as 
an aid to cross-examination. Again, my concern is 
that many of them are not signed statements. Certainly 
if any of these people that are going to testify have 


given statements to the police that are inconsistent 
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with the evidence before the Commissioner, I think 
my friends can be satisfied -- 

THE COMMISSIONER: I think I have 
already ruled on that, and whether it is right or 


wrong( d-amngoingutorgsticksby Gt.»acThateis thate for 


the purposes of cross-examination these documents 
will not be produced until the witness gets into 
the box, and then only in certain circumstances. I 
think I have said what that is. 

MS. FORSTER: Yes, sir, 

THE COMMISSIONER: I don't want to 
Say it again because I will probably say it differently 
so I will leave it. 

MS. fORSTER:SaMytonly pointatsftthat I 
think my friends can rest assured that Mr. Percival 
will raise any inconsistencies that may be in the 
evidence in that regard. 

My other concern is with the statements 
of people who may not be called as witnesses by the , 
Commission. I echo, I repeat the concerns expressed 
to you by Mr. Ortved. Again because some of these 
statements are "will say" statements that could be 
full of speculation and prejudice. I have great 
concerns about them being produced to any counsel as 


truth of anything contained in them. 
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If you were to make a ruling that 
those statements should be produced to the parents, 
I would ask to be afforded the same rights that I 
have had with respect to other statements, namely 
anything involving my client be produced to me as 
well. 

THE COMMISSIONER: I thought everything, 
isn't that our rule, everything that involves Phyllis 
Trayner 2y 

MS. FORSTER: Yes, that has been the 
rule. 

THE COMMISSIONER: Or Susan Nelles or 
any other members of the team? 

MS. CRONK: » So, it. can be clarified, 

Sir, the situation has been this: any statement which 
contains anything incriminating or exculpatory in 
respect of a member of the Trayner team, where it is 


intended by Commission Counsel that that evidence be 


led has been produced. 

MS. FORSTER: So I don't have the 
statements for people -- 

MS. CRONKs»© Ox, will .be. 

MS. FORSTER: Yes, that are not going 
to be called. Again I would be in the same position, 


and if there is something highly prejudicial in that 
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Statement I May have to be coming before you and 
asking that the person be called as a witness just 
to clarify whatever speculations have been made, and 
I think that is a worthless exercise for everybody. 

THE COMMISSIONER: If the witness is 
not called and if there is something adverse to your 
Client you won't ask to have him called I hope? 

MS. FORSTER: No. What I am saying, 
Sir, is that if a "will say" statement for example, 
or any statement made by a witness that Commission 
Counsel does not intend to call is produced to the 
Parents' counsel and it has something outrageous in 
it that I have to CclarIfy, I may be PputBintoia 
position, because if they have the knowledge I may 
also have to ask that they be called as a witness, 
and I ghter with respect that is a waste of everybody's 
time. 

THE COMMISSIONER: Yes. 

Yes, Mr. Brown? 

MR. BROWN: When Mr. Labow first 
raised this pointhasire £ spoke with him and indicated 
to him that perhaps a practical solution could be 
worked out. Upon reflection the practicalities 
might not be Susceptible of ready solution. 


In principle I would have no objection 
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that counsel for the Parents be allowed to inspect 
statements made by nurses or doctors who cared for 
the child, provided two conditions were met. 

First, that the inspection of state- 
ments be limited to only those portions of the 
statements relating to the particular child which 
counsel represents. I would object to counsel for 
the parents being permitted to inspect any other 
portion of the statement which does not relate to 
their interest, that is the Particular child. 

Secondly, if those portions of the 
statements dealing with the children they represent 
contain a reference to our client, I would wish 
Commission Counsel to indicate that to us prior to 
any inspection conducted by counsel for the parents. 
We then be afforded the Opportunity to review the 
references to our client before the counsel for the 
Parents have the right to inspect them. If there is 
material in there which is founded On suspicion, 
speculation, rank hearsay, which would be prejudicial 
and of little probative value, that those not be 
produced to counsel for the parents. 

Subject to those two conditions, we 
have no objection. In view of the limits that we 


would place on the right to inspection, it may well 
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be in the end result that we would have to oppose 


the application made by counsel for the parents. 
| 


THE COMMISSIONER: All right. Thank you|. 


Mr. Hunt, have you any position? 


MR. HUNT: We have no Submissions, 


thank you, Mr. Chairman. 
THE COMMISSIONER: Before I forget, 


as I predicted our audience has departed and while I 


miss them that is not my.concern, I think. that 
lawyers may start to leave too after a while. 

Because of something going on in Osgoode Hall we 
won't be sitting on Monday morning, but we will be 
Sateind dat. 2: 30 Monday afternoon. Because, as I say, 
the only influence I have had is to get. it first on 
the list and I know from experience you won't be 


allowed to talk long. The decision will probably be 


made immediately and then you will come back flushed 
with victory or defeat and we will go on on 2:30 on 
Monday afternoon. Yes, all right. 
Now, Miss Kitely, what is your position? 
MS. KITELY: I agree with my friends 
Ms. Forster and Mr. Brown and even Mr. Percival, not 
necessarily with all of his reasons. I don't think 
I can add any more. 


THE COMMISSIONER: All right. 
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Miss Jackman? 

MS. JACKMAN: Mr. Commissioner, I am 
not sure I can add much more either, I agree with 
Mr. Brown. 

THE COMMISSIONER: And you can't add 
anything more you say? 

MS. JACKMAN: No. 

THE COMMISSIONER: Miss Solomon? 

MS. SOLOMON: Nor can I add any more, 
Me. Commissioner, I agree with Mr. Brown. 

THE COMMISSIONER: Now, Miss Cronk, 
are you going to deal with this? 

MS. CRONK: Yes, I am, Sir. 

THE COMMISSIONER: Have I heard from 
everybody? Incidentally, I am taking your motion as 
not having been made yet because it doesn't apply to 
this and you can make it any time you like, is that 
all right? 

MR. ROLAND: Yes. 

THE COMMISSIONER: And we just won't 
deal with it CONLOnts eit 1s Thursday and it is late. 

Yes, all right, Miss Cronk. 

MS. CRONK: Sir, there are only two 
or three submissions that I would make before you. 


First®l thinkiit helpful to recall for all that the 
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9 
1 
2 various statements that are the subject of the 
3 Production request fall into a number of categories 
4 aS you have heard this afternoon and as you know 
5 from reviewing the request yourself. 
: The first are statements by various 
members of the Phyllis Trayner nursing team. 
f The second are statements by nurses 
8 and/or doctors that Commission Counsel do not at the 
J present intend to call as witnesses before you. 
10 The third category are statements by 
11 witnesses yet to be called, that it is intended be 
12 called other than members of the Phyllis Trayner 
nursing team. 
13 
Finally, in one case, the request 
e has been made by Mr. Shanahan on behalf of his client 
15 for the production of statements given by a witness 
16 who has already testified and that is) Dr. Izukawa) 
17 THE COMMISSIONER: Excuse me, I haven't 
18 got it in front of me, I thought there were several 
19 he asked of doctors who had already been called, were 
they not? 
20 
MS. CRONK: To my knowledge i Peis.fonly 
. Dr. Izukawa, sir, but it may. “apply “to “others *and wt 
a . SO My comments with respect to that category extend 
23 to them as well. 
24 
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Generally there are two basic 
submissions from Commission Counsel's point of view 
that we think relevant for VOU gm Sic. 

The first is that the interests of 
counsel for the parents as it has been expressed to 
you today is primarily, as I understand it, to be 
able to review these statements in order to determine 
whether or not further witnesses should be called 
before you, to give evidence on the issue of cause of 
death of the various children whose deaths are being 
investigated. | 

In my submission the interests of 
the parents' counsel in Phase 1 on that aspect is 
the same interest of the general public and of other 
parties that is being advanced by Commission Counsel. 

THE COMMISSIONER: They say though 
the position is that you are not - and I have to say 
this with all respect, you can't determine their 
case for them, that you seem to know what they want, 
and you make that decision for them and they are 
delegating to you their obligation to their clients. 

MS. CRONK: I understand. I believe 
sir, the nature of the submission that has been put 
before you today, and as I understand what has been 


said it may well be that from their point of view 
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the parents' counsel are in possession of information 
Provided to them by their own clients which is not | 
now known to Commission Counsel which will put them 
perhaps in a preferred or better position to assist 
the relevancy of certain of the comments contained 
in the statements. 

My submission to you, however, to use 


Mr. Labow's language, that is that the parents' case, 


if there be such a thing, is in fact the very same 
as the interest of Commission Counsel on these 
proceedings in Phase 1, and that is to adduce all 
relevant and material evidence before you on the 
cause of death issue. 

The second general proposition is that 
of course as Mr. Labow addressed and that is that there 
are matters, it has to do with the contents of the 
statements themselves. It has been our position 
before you throughout, sir, that there are many 
comments contained in these statements attributed 
to the individuals who were interviewed, that at the 
very least must be described as highly prejudicial; 
speculative; and may in some instances constitute 
nothing other than the very boldest form of hearsay. 
In these instances Commission Counsel do not regard 


such comments as relevant nor material to the cause of - 
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death issue, nor worthy of introduction before you. 

The difficultyisixr) 4 this, and we 
appreciate the problem that the counsel for the 
various parents are in. That is the need from their 
point of view to satisfy themselves as to the 
determination of relevancy of the contents of these 
Statements. It seems to me that the various 
statements can be dealt with in a different fashion. 

On the first category, sir, and that 
is those statements given by various members of the 
Phyllis Trayner nursing team, all the members of 
that team are to be called as witnesses before you. 
All facts known to them relative to the cause of 
death issue will be adduced during the course of 
their evidence before you, Sir. Any facts that are 
attributed, or opinions attributed to them in these 
statements are obviously known to Commission Counsel 
because the statements are in our possession. If 
they bear on the cause of death issue they will be 
dealt with with those witnesses when they are in the 
box, and counsel fo¥ the parents will have full 
Opportunity as they have had in the past to cross- 
examine those witnesses. 

You have dealt with that issue before 


with other witnesses, sir, and in my submission it is 
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1 
2 no different now, and that is if the statement is 
3 referred to by other counsel as an aid to cross- 
4 examination; or if the witness while testifying 
5 appears to contradict a statement previously 
: attributed to the witness, they should in those 
circumstances be indeed referred to and produced, 
d and that in fact has been the policy and the 
8 Procedure followed to date. 
9] In my submission that applies to two 
10 categories of persons involved in these statements. 
11 The members of the Phyllis Trayner nursing team who 
12 will be called as witnesses before you. Secondly, 
13 the other witnesses that other counsel now know are 
to be called, although they are not members of that 
7 team. I have in mind for example Meredith Frise as 
= one of the individuals named in the various of these 
16 requests who will be testifying. Elizabeth Radojewski 
17 is to be called as a witness before you and there has 
18 been a request in respect of her statement as well. 
19 The far more troublesome area, sir, are those many, 
20 many statements being requested,having been given 
by doctors or nurses, and Commission Counsel do not 
os presently intend to call them as witnesses. 
of In these instances all of those 
23 statements have been reviewed by Commission staff on 
24 
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one or more occasions, and in Many instances there 
have been extensive interviews conducted . with those 
persons by members of the Commission Start. to 
determine independently of any interview that was 
held with representatives of the Metropolitan Toronto 
Police Force, whether or not they had any evidence 

to give that was relevant to the cause of death issue, 
and the preliminary decision was that they would not 


be called. 
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I can tell you, sir, that there is 
now a second review process underway with respect 
toOrall lor proce statements and so that the logistics 
of that are clearly understood, as Mr. Ortved 
pointed out, there are some 123 statements that have 
been requested. I can tell you, sir, that there are 


some 93 files of various documents under the general 


ambit of statements that are relevant and must 
now be reviewed. 

Our proposal is simply this, that 
when that second review Process has been completed - 
it is now in process and it will not be completed 
for several days,\sir, given the magnitude of the 
documentation - Commission Counsel will then advise 
parents' counsel whether on the basis of that 


second review it is felt that any of those persons 


have any relevant and new evidence to give with 
respect to the cause of death issue. 

If that be the case, we propose to 
call those witnesses. I place emphasis, sir, on 
the relevant and new evidence because in many cases 
comments attributed to these individuals in the 
statements is repetitive of or indeed a mere duplica- 


tion of evidence that has already been adduced before 
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1 
JJ2 2 you either by the senior Caridologist most involved 

5) for that Particular child or responsible for the 

4 ward at the time of the child's death. 

5 | What I am Saying to you, sir, then 

A is that there is in many cases a Situation where 
various doctors and various nurses have opined or 

¢ explained to the police the circumstances existent 

8 on the ward on the night a child died and you have 

9] already heard that evidence. 

10 At the end of the review process 

11 then I would hope two things would come forward: 

12 theafinst isaac Clearer indication for all the 

a3 Parents' counsel as to whether or not it has been 
decided that any additional witnesses of the group 

¢ that they have requested to look at will be called; 

15; secondly, an indication from Commission Counsel 

16 Obviously of those that will not be called. 

17 In those circumstances, Sar ric 

18 Lee me at that stage that it would be incumbent 

19 upon parents" counsel to persuade you that their 
right to have access to these statements outweighs 

a the prejudice or potential prejudice involved by 

ci virtue of some of the opinions contained in the 

22 statements, bearing in mind that Commission Counsel 

23 will then have made the decision not to call them. 

24 


25 


i .. af 


ais 


oe 


203 aldten 


ij renee! BLES Sy to 


row 


»¢ oh 
f 


ogas: 20 D1 


an Ly 


> 


 Bewesioved a2Om satpetebtass dpah 


¢ 


a.“ 
ws,oat vd ts 
LiKe seinensune pe pe 


witht eit 26 fue 


aren? 2603 et 
ev baw 2tqdneb. Boel say 


vous 4 Site oO? bor tatqes 


sig 10 


nzeW 


{+ bassd Ybeents 


Bh ed + {7 Srt3 

ITIP LES 

j tara bebiger 
unes avec Yond, 3683 


sui 26 Om OF Smaat 


a2: i@erves 


‘etuetsq roqu 
. . 


JJ3 


24 


25 


ANGUS. STONEHOUSE & Co. LTD. 
TORONTO, ONTARIO 4092 


THE COMMISSIONER: Just let me see, 


You are still going to, as I understand what you are 


now saying, you are going to at some point announce 


what, if any, additional witnesses you are going to 
call besides the ones you have already announced? 
MS. CRONK: That is correct, sir, 
THE COMMISSIONER: You are calling the 


members of the Trayner team plus Elizabeth 


Radojewski, plus Miss Coulson and Miss Frise? 

MS. CRONK: That's right, sir. 

THE COMMISSIONER: Is there anybody 
else that you intend to call now? 

MS. CRON: Not at this time, sir. | 

THE COMMISSIONER: Well then if there 
are any more what time will we hear when you are 
going to call them because, obviously, I have to 
be consistent, having made this ruling, having made 


this ruling with respéct to all witnesses who will 


be called, that is going to apply to all of them 

and if people get careless with their statements, 

the statement will have to be delivered to everybody. 
But now, are you going to make a 

decision shortly as to what other witnesses you 

intend to call? 


MS. CRONK: Sir, so that it is 
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perfectly clear, the decision has been made once 
because these Statements have all been reviewed. 
What is being Proposed is that we are now looking 

at it again in light of the parents! Tequest.. That 
is taking time and I hesitate to commit to the 

time because of the volume of paper, but it may well 
be that by the end-of next week we would be able to 


indicate whether Or not there has been a revised 


decision made on any of those witnesses, 

My concern, sir, is that if the 
decision is to not call - by Commission Counsel - 
that these witnesses Should not be called because 


they have in our view nothing relevant and new to 


add, you are then in a Situation, sir, where you 
must determine whether or not parents' counsel, 
having regard to many of the prejudicial comments 
in these statements, should be permitted the 


Opportunity to review them. 


Mr. Labow has suggested to you that 
to have access is not tantamount to the same thing 
as causing production of these statements to be made 
and in my submission it is virtually the same thing. 

The concern from our point of view, 
Sir, is this —- and while | nat. is obvious the 


request for access is both well-intentioned and made 
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in good faith, each of the counsel representing 
Parents has a responsibility to their clients and 
it may well be, sir, that they would be under some 
obligation to review and discuss the contents of | 
those statements with their clients if only for 

the purpose of seeking instruction. Were they to 
Propose to you that they were going to review the 


statements and keep confidential the matters con- 


tained in them, that would be an undertaking I 
Suggest that might cause them some difficulty, 
although, of course, there is a precedent for it 
being made, 

My suggestion to you, sir, with 
respect to all of the other statements is that they 
Should not be produced because those witnesses 
either have been or will be available to counsel for 


full cross-examination. The only other matter 


that I can add with respect to Dr. Iznkawa failsin 
this fourth category, the witness has already been 
called... The request for his statement has been 

made by Mr. Shanahan. There were initially dis- 
cussions with Mr. Shanahan and other interested 
parents' counsel as to whether Dr. Izukawa should 

be called as a witness at all before you, sir; and 


discussions were held with counsel for the Hospital 
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for’ the very same reason and it was because Commission 
Counsel and Mr. Shanahan jointly came to the 


decision that he would have evidence relevant before 


you that he was Called, sir?” *So,' Tt seems to me 

that to request now Production of his statements 

is a request after the horse is out of the barn. 
THE COMMISSIONER: Are you suggesting 


that I shouldn't make any ruling on this until you 


have decided what witnesses you are going to call? 

MS. CRONK: I am, sir. 

THE COMMISSIONER: Yes, ale rront- 

MS. CRONK: And I am Suggesting to 
you; sir} regrettably that that would take about 
another week to complete this review because of the 
amount of paper that is involved. 

The other matter with respect, and 
the final point, sir, with respect to the statements 
generally and again aside from the logistics of | 
it is that were these Statements to be produced en 
#agee to the parents’ counsel, it seems to me, Sir, 
that that same right would of necessity have to 
be afforded to all other counsel before you. Surely 
it cannot be said that the position of the parents! 
counsel is in a preferred or different position 


than that of counsel for all other Parties. "To dows. 
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1 
JIJ7 2 Sirs effectively results in broad dissemination 
3 of the statements to, and I recognize only to 
4 counsel, in a situation where there has been a 
5] determination made. by Commission Counsel that there 
| is nothing of relevance in the statements and where 
the comments attributed to those persons inter- 
y viewed may very well be very prejudicial to the 
2 interested parties having standing before you. 
9 I regret, sir, that we can't be 
10 more helpful today on the matter but it seems to 
11 me that you would be in a better position to deal 
12 with it once we have had an Opportunity to again 
1B review all these statements in ligne oG.the 
request that has been made. 
"3 THE COMMISSIONER: ves,, allorights 
A Thank you. 
16 Mr .Labow? 
17| MR. LABOW: First of all, Mr. 
18 Commissioner, I can assure you and Miss Cronk that 
19 all the parents' counsel will give an undertaking 
be that we will review these statements and not dis- 
cuss them even with our clients, as we did with the 
es Atlanta Report. 
a THE COMMISSIONER: Well, yes, that's 
23 quite possible but Supposing somebody says something 
24 
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like, I spoke to the parents and I told them the 
Child's death was inevitable, or something like that. 

MR. LABOW: Well, Mr. Commissioner, 
if we could give you an undertaking and if we were 
under the constraint of not discussing the Atlanta 
Report with our clients prior to its release to 
the public, and I can assure you that that was done 
in my case and my friends' cases, then we could do 
that with any piece of information you gave us, 
even if it seems to be a little irregular. 

While we have no great objection to 
waiting a week to see which statements Commission 
Counsel think they should produce, I think that's 
LAr, 

THE COMMISSIONER: Well, I dont think 
they want to produce any of them but they will be 
prepared to tell you if some of the others they are 
going to call, that's all, and if they are going to 
call -- presumably the same ruling as I made with 
the Browne statement will apply. 

MR. LABOW: Well, we have waited this 
long and I am sure we can afford to wait a week 
prior to our asking you to make a decision on this 
matter, and we have no objection to that. 


The fact that Miss Cronk has indicated 
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that after they have reviewed them, renee decide 
that they do not want to call certain witnesses, the 
Onus will be on us to establish that they should be 
Called is interesting in that the Onus iS upon us 
but the means of determining whether that witness 
Should be called has been effectively removed. 
Other than from our own observations 
from material we have, they obviously don't feel 
we should be allowed the Opportunity to review the 
Statements of people they don't intend to call and 
I feel it puts us into a horribly unfair position. 
Mr. Percival indicates that the 
element of trust and confidence in the police, et 
cetera, will be removed and of course he must mean 
it will be removed with regard to the witnesses 
that counsel intend not to call because with regard 
to the people that they Call, counsel apparently 
have free reign to put the statements that they 
felt were given in trust and confidence to them. 
THE COMMISSIONER: Well, maybe they 
always have that right, I guess. Any time they take 
a seaeotete from anyone, they always have the Tight 
to make use of it. 
MR. LABOW: And my point in that area 


is that the Attorney General has the statements 
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apparently, Commission Counsel have the statements 
and, therefore, not only the police have the state- 
ments if they want to put them to these people, and 
that applies to very many people who are being 
called. 

THE COMMISSIONER: Well, statements 
of the nurses and I think Mr. Ortved has the state- 
ments of the doctors. 


MR. LABOW: Yes, as I understand it, 


SO, it is nota position where -- 

THE COMMISSIONER: I think you and I 
are the only people who don't have them. 

MR. LABOW: We are the only ones 


asking. Lots of people have those statements and 


the idea that the wild Speculation, belief and 
information, et cetera, will be broadcast in any 
way is ridiculous in my submission because, as Mr. 
Brown said this morning, we would have to. lay a 
clear foundation for getting any of that evidence 
in before you prior to even asking those questions 
Or getting the answers referred to. 

I would also like to point out that 
I think Mr. Ortved and Miss Forster have missed the 
point in one respect. We are not asking to use the 


statements at this point. They are discussing the 
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1 
Tri 2 use of those Statements, All we are asking for 
3 is access to the Statements. I think it is premature 
re| to discuss using those Statements once the witnesses 
5 are here and putting wild speculation and other 
6 Matters to them, when all we are asking for is the 
right to look at them. | 
i Mr. Brown's suggestion that in | 
$ essence Commission Counsel review them and edit them | 
9| so that only direct references to our children are 
10 left to remain begs the whole question because there 
11 may be otherwise innocuous things in those state- 
12 ments that mean something to us that don't mean 
1B anything to Commission Counsel. 
In addition, I would like to make it 
4 Clear that although there may be one hundred twenty 
iS plus names on this list there are only 53 persons. 
16 For example, in my list I mentioned pr. Schaffer 
iy four times for four different children, and that's 
18 true throughout for most of these babies. | 
19 THE COMMISSIONER: [I Chink Our 
20 computer got going and came up with a figure of 96 
Or something. 
4 MS. CRONK: That's files, sir, not 
a statements. There are many more than that. 
23 THE COMMISSIONER: Ob that's wrijec, 
24 | 
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I beg your pardon, I'm sorry. 

MR. LABOW: The idea put before you 
by Commission Counsel that we are in the same 
interests is not something that I quarrel with because| 
I think we are in the same interests. It is the 
information that we have that is important. It is 
not the fact that they will be running our case and 


we're delegating our obligation to them as much as 


it is the idea that we have background information 
that they don't, that if they had it might make 
them reconsider a statement. That's the entire point 
that we are trying to make, 

We may have information that they 
don't have, that if they had that information it 


might make them look at a statement in a different 


way and, in that way, we think that our having | 
access to those statements and reviewing them would 


be useful; useful for the Commission itself. 


Those are my submissions. 

THE COMMISSTONER: Yes, thank you, 
Mr. Labow. Well, I will reserve that one. 

Thank you. Well, then, until 2:30 
on Monday. 

MS. KITELY: “Mr. Commissioner, just 


one moment before we rise. As you probably have 
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been able to figure out my partners Beth Symes and 
Liz McIntyre and I aren't all here at all times, | 
we all rotate. I have been here for two weeks | 
‘and I will not be back for, I'm not sure when without | 
looking at my calendar. It is not clear to me 
what, 1f anything, you intend to). do about the matter 
we discussed earlier but to the extent that you do 


something, could I ask that we might be given a 


couple of days' notice because I would indeed like 
to De here. 
THE COMMISSIONER: Yes, all right. 
MS. KITELY: Thank you, sir. 
THE COMMISSIONER: Until 2:30 on 
Monday. 
--- whereupon the hearing was adjourned at 5:00 p.m. 


until Monday, the 20th of February 1984, at 
223050%M. 
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